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DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 11

National Appeals Division Rules of
Procedure; Correction

AGENCY: Office of the Secretary,
National Appeals Division, USDA.

ACTION: Final rule; correction.

SUMMARY: The Department of
Agriculture (USDA) published in the
Federal Register of June 23, 1999, a
document promulgating a final rule for
the National Appeals Division (NAD)
rules of procedure. Inadvertently the
rule revised all of 7 CFR part 11 instead
of only 7 CFR part 11, subpart A.

DATES: Effective on July 23, 1999.

FOR FURTHER INFORMATION CONTACT: L.
Benjamin Young, Jr., General Law
Division, Office of the General Counsel,
United States Department of
Agriculture, STOP 1415, 1400
Independence Avenue SW, Washington,
DC 20250-1415; 202/720-4076; e-mail:
benjamin.young@usda.gov.

SUPPLEMENTARY INFORMATION: USDA
published the final NAD rules of
procedure on June 23, 1999, (64 FR
33367), inadvertently revising all of 7
CFR part 11 instead of only 7 CFR part
11, subpart A, which contained the
interim final NAD rules of procedure.
This correction revises the final rule for
the NAD rules of procedure published
onJune 23, 1999 to revise only 7 CFR
part 11, subpart A.

In the final rule for the NAD rules of
procedure published on June 23, 1999,
(64 FR 33367),make the following
corrections. On page 33373, in the first
column, revise the amendatory
instructions to read as follows:

(1) 1. The heading of part 11 is revised
to read “NATIONAL APPEALS
DIVISION™.

(2) 2. Subpart A of Part 11 is revised
to read as follows:

On page 33373, in the first column,
make the following editorial corrections:

(1) Add ““Subpart A—National
Appeals Division Rules of Procedure”
following the heading of the part in the
table of contents;

(2) Add ““Subpart A—National
Appeals Division Rules of Procedure”
before the authority citation.

Done at Washington, DC, this 30th day of
July, 1999.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 99-20290 Filed 8-6-99; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 101, 102, 105, 112, 113,
116, and 124

[Docket No. 97-117-1]

Viruses, Serums, Toxins, and
Analogous Products and Patent Term
Restoration; Nonsubstantive Technical
Changes

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending our
regulations regarding veterinary
biological products to reflect the transfer
of the Animal and Plant Health
Inspection Service’s veterinary biologics
functions to the Veterinary Services
program area and to update the
addresses provided for staffs within the
Center for Veterinary Biologics. We are
also making several nonsubstantive
changes to the regulations to correct
errors, omissions, or inconsistencies.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT: Dr.
David A. Espeseth, Special Assistant to
the Deputy Administrator, VS, APHIS,
4700 River Road Unit 148, Riverdale,
MD 20737-1231; (301) 734-8245.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR parts 101
through 118 (referred to below as the
regulations) contain provisions
implementing the Virus-Serum-Toxin

Act, as amended (21 U.S.C. 151-159).
The regulations in 9 CFR part 124
contain procedural requirements for
patent extensions for veterinary
biologics under 35 U.S.C. 156. We have
made several nonsubstantive technical
changes to those regulations to update
their provisions and correct errors,
omissions, or inconsistencies. As part of
this rule, we have made the following
changes:

1. We have amended the addresses
throughout the regulations to reflect the
current organizational affiliation of the
Center for Veterinary Biologics (CVB)
staff within the Animal and Plant
Health Inspection Service and the
relocation of most of the CVB’s
Licensing and Policy Development staff
to new offices in Ames, IA.

2. In part 101, we have amended the
definition of regulations to reflect the
1987 addition of part 118 and the
definition of Virus-Serum-Toxin Act to
reflect the 1987 amendments to that act.

3. We have amended § 113.35(f) so
that it refers to the labeling
requirements that are set forth in
§112.7(g). That paragraph had
incorrectly stated that those
requirements were in §112.7(h).

4.1n 88113.327 and 113.452,
information was missing from the tables
found in each section. In the table in
§113.327, the words ‘‘or less” were not
included after each of the numbers
provided in the column titled “Failures
for satisfactory serials’” and the words
*‘or more” were not included after each
of the numbers provided in the column
titled “‘Failures for unsatisfactory
serials.” In §113.452, the numbers
indicating which stage of testing (i.e., 1
or 2) and the number of vaccinates in
each stage (40) were missing from the
table despite the presence of titled
columns for each set of numbers. We
have corrected both tables in this rule.

5.1n §8113.331 and 113.332, we have
removed the word “log” from where it
appeared incorrectly before the numbers
1007 and 1002,

6. Paragraph (a) of § 113.451 referred
to the National Bureau of Standards. We
have updated the reference to reflect
that agency’s current name, the National
Institute of Standards and Technology.

7. Paragraph (b) of § 124.1 refers to the
Patent and Trademark Office (PTO)
regulations concerning patent term
extension. We have updated the citation
provided for those PTO regulations to
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reflect the 1995 addition of two sections
to ““Subpart F—Extension of Patent
Term” (37 CFR 1.710 through 1.791).

8.1n 88124.32 and 124.43, we have
removed outdated references to the
“Assistant Secretary for Marketing and
Inspection Services” and have replaced
them with the current title, “Under
Secretary for Marketing and Regulatory
Programs.”

This rule relates to internal agency
management and includes technical
amendments. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity to
comment thereon are not required, and
this rule may be made effective less than
30 days after publication in the Federal
Register. Further, since this rule relates
to internal agency management and
includes technical corrections, it is
exempt from the provisions of Executive
Order 12866 and Executive Order
12988. Finally, this subject is not a rule
as defined by Public Law 96-354, the
Regulatory Flexibility Act, and thus, is
exempt from the provisions of that Act.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
9 CFR Part 101

Animal biologics.
9 CFR Part 102

Animal biologics, Reporting and
recordkeeping requirements.
9 CFR Part 105

Animal biologics.
9 CFR Part 112

Animal biologics, Exports, Imports,
Labeling, Packaging and containers,

Reporting and recordkeeping
requirements.

9 CFR Part 113
Animal biologics, Exports, Imports,

Reporting and recordkeeping
requirements.

9 CFR Part 116

Animal biologics, Reporting and
recordkeeping requirements.
9 CFR Part 124

Animal biologics, Patents.

Accordingly, we are amending 9 CFR
parts 101, 102, 105, 112, 113, 116, and
124 as follows:

PART 101—DEFINITIONS

1. The authority citation for part 101
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).

2.1n §101.2, the definitions of
Regulations and Virus-Serum-Toxin Act
are revised to read as follows:

§101.2 Administrative Terminology.
* * * * *

Regulations. The provisions in parts
101 through 118 of this subchapter.

* * * * *

Virus-Serum-Toxin Act. The Act of
March 4, 1913, 37 Stat. 832—-833; as
amended December 23, 1985, Public
Law 99-198, 99 Stat. 1654—-1655; and as
further amended September 28, 1988,
Public Law 100-449, 102 Stat. 1868; 21
U.S.C. 151-159.

* * * * *

PART 102—LICENSES FOR
BIOLOGICAL PRODUCTS

3. The authority citation for part 102
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).

§102.5 [Amended]

4.1n 8102.5(e), in the second
sentence, remove the words “Animal
and Plant Health Inspection Service,
Biotechnology, Biologics, and
Environmental Protection, Veterinary
Biologics, 4700 River Road Unit 148,
Riverdale, Maryland 20737-1237"" and
add, in their place, the words ““Director,
Center for Veterinary Biologics,
Licensing and Policy Development, 510
South 17th Street, Suite 104, Ames, IA
50010-8197".

PART 105—SUSPENSION,
REVOCATION, OR TERMINATION OF
BIOLOGICAL LICENSES OR PERMITS

5. The authority citation for part 105
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).
§105.1 [Amended]

6. In §105.1(a)(1), remove the number
“117” and add, in its place, the number
“118”.

PART 112—PACKAGING AND
LABELING

7. The authority citation for part 112
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).

§112.5 [Amended]

8. In §112.5(d)(2)(ii), in the first
sentence, remove the words ‘“Two-or-
three part” and add, in their place, the
words ‘“Two-or three-part”.

§112.6 [Amended]

9. In §112.6(c), introductory text, in
the fourth sentence, remove the words
“more then” and add, in their place, the
words ‘“more than”.

PART 113—STANDARD
REQUIREMENTS

10. The authority citation for part 113
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).

§113.35 [Amended]

11. In 8§ 113.35(f), remove the citation
“§112.7(h)” and add, in its place, the
citation ““§112.7(g)"".

§113.70 [Amended]

12. Section 113.70 is amended as
follows:

a. In the introductory text, at the end
of the first sentence, remove the words
“Pasteurella Multocida’ and add, in
their place, the words “‘Pasteurella
multocida”.

b. In paragraph (b)(1) remove the
words “‘Pasteurella Multocida’ and add,
in their place, the words “‘Pasteurella
multocida”.

c. In paragraph (b)(3) remove the
words “‘Pasteurella multocida’ and add,
in their place, the words “‘Pasteurella
multocida”.

§113.113 [Amended]

13. Section 113.113 is amended as
follows:

a. In paragraph (a)(2), in the third
sentence, remove the words “‘the Deputy
Director, VBFO, 223 South Walnut
Avenue, Ames, lowa 50010 and add, in
their place, the words “‘Director, Center
for Veterinary Biologics, Inspection and
Compliance, 510 South 17th Street,
Suite 104, Ames, IA 50010-8197"".

b. In paragraph (a)(3), in the second
sentence, remove the words “‘the Deputy
Director, VBFO, 223 South Walnut
Avenue, Ames, lowa 50010 and add, in
their place, the words “‘Director, Center
for Veterinary Biologics, Inspection and
Compliance, 510 South 17th Street,
Suite 104, Ames, IA 50010-8197"".

c. In paragraph (c)(2)(iv)(A) in the
second sentence, remove the words
“Animal and Plant Health Inspection
Service, Biotechnology, Biologics, and
Environmental Protection, Veterinary
Biologics, 4700 River Road Unit 148,
Riverdale, Maryland 20737-1237” and
add, in their place, the words ““Director,
Center for Veterinary Biologics,
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Licensing and Policy Development, 510

the words “Bulk of’” and add, in their

§113.327 Bronchitis Vaccine.

South 17th Street, Suite 104, Ames, IA place, the words “Bulk or”. * * * * *
50010-8197". _ 14. In §113.327(d)(2)(ii), the table is d)* * =
d. In paragraph (c)(2)(iv)(B), at the revised to read as follows: (> > =
beginning of the first sentence, remove (if)y* * *
CUMULATIVE TOTALS
g‘eurrg} Failures for Failures for
Stage chick- satisfactory unsatisfac-
ens serials tory serials
TSP PP PR OPPPRPPRN 25| 2orless ... 4 or more.
PP PPP PSPPI 50 | 5orless ....... 6 or more.
* ok ok k% §113.332 [Amended] words “Institute of Standards and
16. In §113.332(d)(3), in the second Technology” in their place.
§113.331 [Amended]

15. In §113.331(d)(3), in the second
sentence, remove the word ““log” both

sentence, add the word “times” after the
number 1007 *“ and remove the word
“log” before the number “1020",

18. In §113.452(b)(4), the table is
revised to read as follows:

§113.452 Erysipelothrix Rhusiopathiae

times it appears, and add the word §113.451 [Amended] Antibody.
Lhgs LR} g 0_7!1 R R
times” after the number **100.7". 17.In §113.451, in the introductory ~ * ¥ *  *  *
text of paragraph (a), remove the words (b) * * *
“Bureau of Standards’ and add the @4)* *=*
Cumulative
Cumulative . total number
Stage Vacinates | umber of | o O factony test | Of deaths for
vaccinates y an unsatis-
factory test
L e e e e e — e e e aa e e e naaaeeanraaeaas 40 40 | 6 Or lESS ovevvvveeviiie e 11 or more.
2 e et e e e e e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaaaaaaes 40 80 | 12 0r1€SS .evvvvveeeeeeciieeiee e, 13 or more.

PART 116—RECORDS AND REPORTS

19. The authority citation for part 116
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.2(d).

20. In §116.5, paragraph (b) is revised
to read as follows:

§116.5 Reports.

* * * * *

(b) If, at any time, there are
indications that raise questions
regarding the purity, safety, potency, or
efficacy of a product, or if it appears that
there may be a problem regarding the
preparation, testing, or distribution of a
product, the licensee, permittee, or
foreign manufacturer must immediately
notify the Animal and Plant Health
Inspection Service concerning the
circumstances and the action taken, if
any. Notification may be made by mail
to Director, Center for Veterinary
Biologics, Inspection and Compliance,
510 South 17th Street, Suite 104, Ames,
IA 50010-8197; by electronic mail to
cvb@usda.gov; by fax to (515) 232—-7120;
or by telephone to (515) 232-5785.

* * * * *

PART 124—PATENT TERM
RESTORATION

21. The authority citation for part 124
continues to read as follows:

Authority: 35 U.S.C. 156; 7 CFR 2.22, 2.80,
and 371.2(m).

§124.1 [Amended]

22.In 8124.1(b), remove the number
*1.785" and add the number “1.791" in
its place.

§124.22 [Amended]

23.1n 8124.22, in the introductory
text of paragraph (a), remove the words
“the Animal and Plant Health
Inspection Service, Biotechnology,
Biologics, and Environmental
Protection, Veterinary Biologics, 4700
River Road Unit 148, Riverdale,
Maryland 20737-1237" and add, in
their place, the words “Director, Center
for Veterinary Biologics, Licensing and
Policy Development, 510 South 17th
Street, Suite 104, Ames, IA 50010—
8197".

§124.32 [Amended]

24.1n §124.32(a), in the first
sentence, remove the words ‘““Assistant
Secretary for Marketing and Inspection
Services” and add, in their place, the

words “Under Secretary for Marketing
and Regulatory Programs”’.

§124.40 [Amended]

25. In §124.40(b)(3), remove the
words “Animal and Plant Health
Inspection Service, Biotechnology,
Biologics, and Environmental
Protection, Veterinary Biologics, 4700
River Road Unit 148, Riverdale,
Maryland 20737-1237" and add, in
their place, the words “‘Director, Center
for Veterinary Biologics, Licensing and
Policy Development, 510 South 17th
Street, Suite 104, Ames, IA 50010
8197,

§124.43 [Amended]

26. In 8124.43, in the first sentence,
remove the words ““Assistant Secretary
for Marketing and Inspection Services”
and add, in their place, the words
“Under Secretary for Marketing and
Regulatory Programs.

Done in Washington, DC, this 4th day of
August 1999.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 99-20444 Filed 8-6-99; 8:45 am]
BILLING CODE 3410-34-U
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FARM CREDIT ADMINISTRATION

12 CFR Parts 612, 614 and 618
RIN 3052-AB85

Standards of Conduct; Loan Policies
and Operations; General Provisions;
Regulatory Burden

AGENCY: Farm Credit Administration
(FCA).

ACTION: Direct final rule with
opportunity to comment.

SUMMARY: This direct final rule reduces
regulatory burden on the Farm Credit
System (FCS or System) by repealing or
amending 16 regulations. These
revisions provide System banks and
associations with greater flexibility
concerning loan sales, agricultural
secondary market activities, loans to
insiders, letters of credit, information
programs, travel expenses, and
disclosing borrower information during
litigation.

DATES: Unless we receive significant
adverse comment by September 8, 1999,
these regulations will be effective 30
days after publication in the Federal
Register during which either or both
Houses of Congress are in session. We
will publish notice of the effective date
in the Federal Register. If we receive
significant adverse comment on an
amendment, paragraph, or section of
this rule, and that provision may be
addressed separately from the
remainder of the rule, we will
withdrawal that amendment, paragraph,
or section and adopt as final those
provisions of the rule that are not the
subject of a significant adverse
comment. In such a case, we would then
tell you how we expect to continue with
further rulemaking on the provisions
that were the subject of significant
adverse comment.

ADDDRESSES: You may send comments
by electronic mail to “‘reg-
comm@fca.gov” or through the Pending
Regulations section of our website at
“www.fca.gov.” You may also mail or
deliver written comments to Patricia W.
DiMuzio, Director, Regulation and
Policy Division, Office of Policy and
Analysis, Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-5090 or fax them to
(703) 734-5784. You may review copies
of all communications that we receive
in the Office of Policy and Analysis,
Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT:

Eric Howard, Senior Policy Analyst, or
Dale Aultman, Policy Analyst, Office
of Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—

5090, (703) 883-4498, TDD (703) 883—
4444,

or

Richard A. Katz, Senior Attorney, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4020, TDD (703) 883—
4444,

SUPPLEMENTARY INFORMATION:
I. Background

On August 18, 1998, we published a
notice in the Federal Register that
invited you to identify existing
regulations and policies that impose
unnecessary burdens on the FCS. See 63
FR 44176 (Aug. 18, 1998).1 We
specifically asked you to focus on those
regulations and policies that are
ineffective, duplicate other
governmental requirements, or impose
burdens that are greater than the
benefits received. We took this action in
our continuing effort to improve the
regulatory environment so the System
can better serve farmers and ranchers.

We received 30 responses. Of this
total, 20 comment letters came from
Farm Credit associations. Six Farm
Credit banks sent us seven comment
letters. The Farm Credit Council (FCC)
commented on behalf of its
membership. We also received
responses from the Federal Farm Credit
Banks Funding Corporation and the
Federal Agricultural Mortgage
Corporation (Farmer Mac).

In this first phase of our effort to
reduce regulatory burden on the FCS,
we are repealing or revising 16
regulations. These regulations govern:

* Loan sales by agricultural credit
banks (ACBs);

» Subordinated participation interests
in Farmer Mac loan pools;

* Loans to institution-affiliated
parties;

» Letters of credit that finance
international trade;

* Informational programs at FCS
institutions;

e Purchases and sales of personal
property;

« Travel and subsistence expenses for
directors, officers, and employees; and

» Disclosure of confidential
information in litigation.

We plan to respond to your other
concerns in future phases of this project,
and currently, we are analyzing all the
issues that you raised.

10n November 18, 1998, we extended the
comment period to January 19, 1999. See 63 FR
64013 (Nov. 18, 1998).

I1. Analysis of Changes and Comments
by Section

A. Sale of Interests in Loans by ACBs

We are correcting §614.4010(f)(1) so it
accurately reflects the statutory
authority of ACBs to sell interests in
loans. The amended regulations confirm
that ACBs may sell interests in the type
of long-term real estate mortgages that
they can make under section 1.7(a) of
the Farm Credit Act of 1971, as
amended (Act), to:

« System banks and associations that
have authority to purchase such
interests;

¢ Non-System lenders; and

¢ Certified agricultural mortgage
marketing facilities for Farmer Mac.

We emphasize that revised
§614.4010(f)(1) also permits ACBs to
sell interests in long-term mortgages that
they purchase from other System
lenders. Section 3.1(13)(B) of the Act
and amended § 614.4010(f)(1) allow
ACBs to sell interests in cooperative,
rural utility, and international loans
only to other Farm Credit banks and
associations that have authority to
purchase such loan interests.

B. Subordinated Participation Interests
in Farmer Mac Pools

We are repealing five separate
regulatory provisions (88 614.4000(e)(4),
614.4010(f)(4), 614.4030(c)(4),
614.4040(c)(4), and 614.4050(d)(4)) that
authorize Farm Credit banks and
associations to purchase subordinated
participation interests in pools of loans
that are sold into the Farmer Mac
secondary market. The existing
regulations carry out provisions of title
VIII of the Act that Congress repealed in
1996.2 Prior to 1996, title VIII of the Act
required Farm Credit banks and
associations to pledge cash reserves or
hold subordinated participation
interests in loans that they pooled and
securitized for Farmer Mac. As
amended, title VIII of the Act now
permits, but no longer requires, Farm
Credit banks and associations to retain
subordinated participation interests in
Farmer Mac pools. With the removal of
these regulations, we will continue to
review policy as well as safety and
soundness issues related to
subordinated participation interests in
Farmer Mac loan pools.

C. Loan Approvals

We received 11 comments about
§§614.4460 and 614.4470, which
govern loans to insiders. Although the
Agricultural Credit Technical

2Farm Credit System Reform Act of 1996; Pub. L.
No. 104-105, 110 Stat. 162 (Feb. 10, 1996).
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Corrections Act of 1988 3 abolished the
district boards, § 614.4460 refers to the
defunct boards. Under this regulation,
district boards were required to approve
loans that System banks make to:

¢ Their directors and employees; and

* FCA Board members and staff.

Currently, §614.4470 requires Farm
Credit banks to approve loans that their
affiliated associations make to:

« The association’s own directors and
employees;

« Directors and employees of a jointly
managed association; or

* Bank employees.

System banks and associations asked
us to update 8§ 614.4460 and repeal the
bank approval requirement in
§614.4470. These commenters believe
that our regulations should only apply
to large insider loans.

We respond by replacing §8 614.4460
and 614.4470 with a single regulation.
Final § 614.4460 requires your board to
approve all loans to:

e Certain FCA and Farm Credit
System Insurance Corporation (FCSIC)
employees who are permitted to borrow
from your institution under our
Supplemental Standards of Ethical
Conduct regulations at 5 CFR parts 4101
and 4001, respectively; 4

¢ Your directors and employees;

¢ The directors and employees of
another System bank or association that
is under a joint management agreement
with your institution;

« The directors and employees of
your association’s funding bank; and

« A cooperative or other legal entity
if any of its directors, partners, or
employees are also members of your
board of directors.

Your board must also approve loans
to other borrowers if any of these parties
has a substantial beneficial interest in
the proceeds or collateral of the loan.

When you extend credit to insiders
you must comply with the Standards of
Conduct regulations in part 612, the
Disclosure regulations in part 621, and
your board’s policies. We also require
your institution to document all
material facts about your credit
relationships with any of these parties
and make it available, on request, to the
FCA'’s Office of Examination and to the
appropriate officials of your funding
bank.

3Pub. L. 100-399, 102 Stat. 1003 (Aug. 17, 1988).

4The new regulation explicitly refers to the
Supplemental Standards of Ethical Conduct
regulations that the FCA and FCSIC Boards enacted
in 1995. See 60 FR 30781 (June 12, 1995). Those
regulations specifically prohibit most FCA and
FCSIC employees from borrowing from System
institutions. For example, FCA and FCSIC Board
members, examiners, procurement personnel, and
all employees over a certain civil service grade level
cannot legally borrow from Farm Credit banks and
associations.

The final regulation repeals the
requirement that bank boards approve
loans that their affiliated associations
make to insiders. Our new approach
retains adequate controls on loans that
Farm Credit banks and associations
make to their directors and employees.
Currently, the boards of Farm Credit
banks approve loans to insiders. Under
the new regulation, boards of
associations are similarly responsible
for approving loans to their insiders.

The commenters suggested that our
regulation should require System boards
to approve only insider loans that are
above a minimum amount established
by the institution’s policy. We did not
adopt this approach because board
approval of all insider loans provides
the most independent and objective
approval process for such loans at each
bank or association. Board approval also
avoids the appearance of misconduct
and impropriety. Board approval of
even small insider loans is appropriate
and reassures customers, shareholders,
and investors that the System boards
exercise diligence and independent
judgment when they carry out their
duties and obligations. Another
regulation, §612.2140(a), requires
directors of Farm Credit banks and
associations to recuse themselves from
board deliberations on their own loans.

We are repealing § 614.4450 on our
own initiative. This regulation
originally carried out provisions of the
Act that authorized the FCA to
supervise and approve the lending
activities of all System banks and
associations.5 After the Farm Credit Act
of 1985 ¢ repealed this authority and
converted the FCA into an arms-length
regulator, we amended § 614.4450 to
state that “‘authority for loan approval is
vested in the Farm Credit banks and
associations.” This rule is no longer
needed because it neither implements
the Act nor promotes the System’s
safety and soundness.

D. Letters of Credit

Existing §614.4720 allows banks for
cooperatives (BCs) and ACBs to issue
and confirm letters of credit that finance
international trade in agricultural
commodities and farm supplies. The
final provision of this regulation,
§614.4720(g), requires BCs and ACBs to
charge fees for issuing letters of credit.
We repeal it because we believe that this
should be a business decision of BCs
and ACBs. We retain all other
provisions of this regulation because we
believe they continue to promote safe

5See 38 FR 27837 (Oct. 9, 1973).
6Pub. L. No. 99-205, 99 Stat. 1678 (Dec. 23,
1985).

and sound international banking
practices at BCs and ACBs.

E. Conducting Information Programs

The FCC, one association, and two
Farm Credit Banks asked us to repeal
§618.8210, which requires FCS
institutions to maintain programs that
inform farmers and other members of
the public about FCS organization,
functions, and services. The
commenters believe that our regulations
should not tell System institutions to
conduct informational programs.
Instead, they suggested that each System
bank or association address this issue in
its operational program. We agree that
business goals provide an effective
incentive for System banks and
associations to market their services to
potential customers. We repeal
§618.8210 because it is no longer
needed.

F. Purchases and Sales of Personal
Property

The FCC, two System banks, and an
association want us to repeal
§618.8250. The commenters remarked
that operational programs of System
lenders, not FCA regulations, should
govern the purchases and sales of
personal property.

We respond by adjusting the
regulatory requirements that apply to
the purchases and sales of personal
property by your banks and
associations. One provision of
§618.8250 is obsolete because it
contains a reference to the defunct
district boards. Moreover, we agree that
your policies and operational programs,
rather than FCA regulations, should
cover all purchases and most sales of
personal property by your bank or
association. However, we believe that
our Standards of Conduct regulations in
part 612 should continue to govern the
sale of personal property to your
directors, officers, or other employees.
Our regulatory requirements in part 612
help your institution avoid allegations
of favoritism or fraud when you sell
personal property to insiders. We
rewrote the final sentence of §618.8250
in plain language and transferred it to
§612.2165(b)(7) in the Standards of
Conduct section of the regulations. This
provision requires your institution to
sell surplus personal property above a
stated value to your employees through
open competitive bidding.

G. Travel, Subsistence, and Other
Related Expenses

Four commenters suggested that we
repeal §618.8270. This regulation
requires the boards of FCS banks and
associations to develop written policies,
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keep records, and audit the travel,
subsistence, and other related expenses
of their directors, officers, and
employees. The commenters assert that
this regulation imposes unnecessary
burdens on FCS institutions. They point
out that System banks and associations
already address this issue in their
operational plans.

We have decided to repeal §618.8270
because other regulations already cover
the travel and subsistence expenses of
directors, officers, and employees of
your institutions. For example,
§618.8430 requires your bank or
association to establish effective internal
controls over their operations.
Additionally, §611.400 implements
section 4.21 of the Act, which governs
compensation for the FCS bank
directors. Our examiners will continue
to review the travel, subsistence, and
related expenses of System bank
directors in the normal examination
process.

H. Production of Documents and
Testimony

One Farm Credit bank asked us to
amend §618.8320(b)(7), and two Farm
Credit banks and two associations
wanted us to repeal § 618.8330. These
regulations govern the disclosure of
documents and testimony in litigation.
Some commenters objected to the cost
of hiring an attorney to contest orders to
produce documents or testimony. All
commenters believe that our regulations
should not limit their options on how
best to respond to court orders.

We continue to believe that
regulations governing the production of
confidential information during
litigation are necessary. However, we
revised our regulations to better balance
your borrowers’ rights to confidentiality
with your need for greater flexibility in
disclosing information during litigation.
We combined both provisions into a
single regulation, §618.8330, and
rewrote it in plain language.

Final §618.8330(a) allows your bank
or association to disclose confidential
information about a borrower (or a
successor in interest) if your institution
is in litigation with that borrower or his
or her successor. Without this provision,
your institution would have no
authority to produce confidential
information about a borrower who is in
litigation with you.

Final §618.8330(b) allows your bank
or association to disclose confidential
information under the lawful order of a
court if the Government or your
institution is not a party to the
litigation. As a result, you do not
automatically have to contest every
order to produce documents or

testimony. You may release confidential
borrower information as defined by
§618.8320(a) only if a judge issues the
order. We believe that this requirement
is important because the judge is
impartial and can fairly decide whether
the litigant needs the confidential
information in your possession.

I11. Direct Final Rule

We are revising or repealing these
regulations by a direct final rulemaking.
The Administrative Procedure Act, 5
U.S.C. 551-59, et seq. (APA), supports
direct final rulemaking, which is a
streamlined technique for Federal
agencies to enact noncontroversial
regulations more quickly, without the
usual notice and comment period. This
process enables us to reduce the time
and resources we need to develop,
review, clear, and publish a final rule
while still affording the public an
opportunity to comment on or object to
the rule.

In a direct final rulemaking, we notify
you the rule will become final on a
specified future date unless we receive
significant adverse comment during the
comment period. If we receive
significant adverse comment on an
amendment, paragraph, or section of
this rule, and that provision may be
addressed from the remainder of the
rule, we will withdraw that amendment,
paragraph, or section and adopt as final
those provisions of the rule that are not
the subject of a significant adverse
comment. In such a case, we would then
tell you how we expect to continue with
further rulemaking on the provisions
that were the subject of significant
adverse comment.

A significant adverse comment is one
where a commenter explains why the
rule would be inappropriate (including
challenges to its underlying premise or
approach), ineffective, or unacceptable
without a change. In general, a
significant adverse comment would
raise an issue serious enough to warrant
a substantive response from the agency
in a notice-and-comment rulemaking.

Direct final rulemaking is justified
under section 553(b)(B) of the APA.
Section 553(b)(B) is the APA’s “‘good
cause’ exemption that allows an agency
to omit notice and comment on a rule
when it finds “that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” In direct final rulemaking, the
agency finds the rule is straightforward
and noncontroversial to make normal
notice and comment unnecessary under
the APA. However, rather than
eliminating public comment altogether,
which is permissible under section
553(b)(B), the agency gives the public an

opportunity to rebut the agency’s
conclusion that public input on the rule
is unnecessary.

We believe that a direct final
rulemaking is the proper method for
repealing or revising these regulations
that place unnecessary regulatory
burden on FCS institutions. For these
reasons, we do not anticipate significant
adverse comment on this rule. If we
receive no significant adverse comment,
we will publish our regular notice of the
effective date of the rule following the
required Congressional waiting period
under section 5.17(c)(1) of the Act.

List of Subjects

12 CFR Part 612

Agriculture, Banks, banking, Conflict
of interests, Rural areas.

12 CFR Part 614

Agriculture, Banks, banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 618

Agriculture, Archives and records,
Banks, banking, Insurance, Reporting
and recordkeeping requirements, Rural
areas, Technical assistance.

For the reasons stated in the
preamble, the Farm Credit
Administration amends parts 612, 614,
and 618 of chapter VI, title 12 of the
Code of Federal Regulations as follows:

PART 612—STANDARDS OF
CONDUCT

1. The authority citation for part 612
continues to read as follows:

Authority: Secs. 5.9, 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2243, 2252, 2254).

2. Amend §612.2165 by adding the
following sentence to the end of
paragraph (b)(7):

§612.2165 Policies and procedures.
* * * * *
b * * *

(7) * * * Farm Credit institutions
must use open competitive bidding
whenever they sell surplus property
above a stated value (as established by
the board) to their employees.

* * * * *

PART 614—LOAN POLICIES AND
OPERATIONS

3. The authority citation for part 614
continues to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10,1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4.12,4.12A, 4.13, 4.13B, 4.14, 4.14A, 4.14C,
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4.14D, 4.14E, 4.18, 4.18A, 4.19, 4.25, 4.26,
4.27,4.28, 4.36, 4.37, 5.9, 5.10,5.17, 7.0, 7.2,
7.6,7.8,7.12,7.13, 8.0, 8.5 of the Farm Credit
Act (12 U.S.C. 2011, 2013, 2014, 2015, 2017,
2018, 2019, 2071, 2073, 2074, 2075, 2091,
2093, 2094, 2097, 2121, 2122, 2124, 2128,
2129, 2131, 2141, 2149, 2183, 2184, 2199,
2201, 2202, 2202a, 2202c, 2202d, 2202e,
2206, 2206a, 2207, 2211, 2212, 2213, 2214,
2219a, 2219b, 2243, 2244, 2252, 22793,
2279a-2, 2279b, 2279c-1, 2279f, 2279f-1,
2279aa, 2279%aa-5); sec. 413 of Pub. L. 100—
233, 101 Stat. 1568, 1639.

Subpart A—Lending Authorities

§614.4000 [Amended]

4. Remove §614.4000(e)(4).

5. Amend §614.4010 by removing
paragraph (f)(4) and revising paragraph
(F)(1) to read as follows:

§614.4010 Agricultural credit banks.
* * * * * *
f * X *

(1) Subject to subpart H of this part,
agricultural credit banks may sell
interests in real estate mortgage loans
identified in paragraph (a) of this
section to Farm Credit System
institutions authorized to purchase such
interests, other lenders, and certified
agricultural mortgage marketing
facilities for the Federal Agricultural
Mortgage Corporation. Agricultural
credit banks may also sell interests in
the types of loans listed in paragraph (d)
of this section to other Farm Credit
System institutions that are authorized
to purchase such interests.

* * * * *

§614.4030 [Amended]
6. Remove § 614.4030(c)(4).

§614.4040 [Amended]
7. Remove §614.4040(c)(4).

§614.4050 [Amended]

8. Remove §614.4050(d)(4).
9. Revise subpart M to read as follows:

Subpart M—Loan Approval
Requirements

§614.4460 Approval of loans to affiliated
parties.

(a) With approval of your board, your
bank or association may lend to the
following parties in accordance with
part 612 of this chapter and the policies
of your board of directors:

(1) Farm Credit Administration
employees permitted to borrow from
your institution under 5 CFR 4101.104;

(2) Farm Credit System Insurance
Corporation employees permitted to
borrow from your institution under 5
CFR 4001.104;

(3) Your directors and employees;

(4) The directors or employees of
another bank or association under a

joint management agreement with your
institution;

(5) The directors or employees of your
funding bank if you are an association;

(6) A cooperative or other legal entity
if any of its directors, partners, or
employees are also members of your
board of directors; and

(7) Other borrowers if any of the
parties identified in this section are:

(i) Recipients of the loan proceeds;

(ii) Stockholders or other equity
owners of the borrower and they have
a significant interest in the loan funds
or collateral; or

(iii) Endorsers, guarantors or
comakers on the credit.

(b) Your bank or association must
document all material facts about the
credit relationship with any of these
parties and make the documentation
available, on request, to our Office of
Examination and to the funding bank.

Subpart Q—Banks for Cooperatives
and Agricultural Credit Banks
Financing International Trade

§614.4720 [Amended]
10. Remove §614.4720(g).

PART 618—GENERAL PROVISIONS

11. The authority citation for part 618
continues to read as follows:

Authority: Secs. 1.5, 1.11, 1.12, 2.2, 2.4,
25,212,3.1,3.7,4.12, 4.13A, 4.25,4.29, 5.9,
5.10, 5.17 of the Farm Credit Act (12 U.S.C.
2013, 2019, 2020, 2073, 2075, 2076, 2093,
2122, 2128, 2183, 2200, 2211, 2218, 2243,
2244, 2252).

Subpart F—Miscellaneous Provisions

§8618.8210-618.8270
Reserved]

12. Remove and reserve subpart F,
consisting of §§618.8210 through
618.8270.

[Removed and

Subpart G—Releasing Information

§618.8320 [Amended]

13. Amend §618.8320 as follows:

a. Remove paragraph (b)(7); and

b. Redesignate paragraphs (b)(8), (b)(9)
and (b)(10) as paragraphs (b)(7), (b)(8),
and (b)(9).

14. Revise §618.8330 to read as
follows:

§618.8330 Production of documents and
testimony during litigation.

(a) If your bank or association is a
party to litigation with a borrower or a
successor in interest, you or your
directors, officers, or employees may
disclose confidential information about
that borrower or the successor in
interest during the litigation.

(b) If the Government or your bank or
association is not a party to litigation,

you or your directors, officers, or
employees may produce confidential
documents or testimony only if a court
of competent jurisdiction issues a lawful
order signed by a judge.

Dated: August 2, 1999.
Vivian L. Portis,
Secretary, Farm Credit Administration Board.
[FR Doc. 99-20323 Filed 8-6—99; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 614, 616, 618 and 621

RIN 3052-AB63

Loan Policies and Operations;
Leasing; General Provisions;
Accounting and Reporting
Requirements; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under parts 614, 616, 618 and 621
on June 28, 1999 (64 FR 34514). This
final rule clarifies existing regulations
and provides Farm Credit System
institutions with more regulatory
guidance about leasing activities. The
rule reflects comments received from
two public comment periods. In
accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is August 6, 1999.

EFFECTIVE DATE: The regulation
amending 12 CFR parts 614, 616, 618
and 621 published on June 28, 1999 (64
FR 34514) is effective August 6, 1999.

FOR FURTHER INFORMATION CONTACT:

John J. Hays, Policy Analyst, Office of
Policy Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4498;

or

James M. Morris, Senior Counsel, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4020, TDD (703) 883—
4444,

(12 U.S.C. 2252(a)(9) and (10))

Dated: August 3, 1999.
Vivian L. Portis,
Secretary, Farm Credit Administration Board.
[FR Doc. 99-20427 Filed 8-6—99; 8:45 am]
BILLING CODE 6705-01-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 99-NM-17—-AD; Amendment
39-11242; AD 99-16-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A310 series airplanes, that requires
repetitive inspections to detect cracked
or broken support brackets of the upper
wing-to-fuselage fairings, and
replacement of any discrepant support
brackets with new brackets. This
amendment also requires replacement of
the fairing seals with new, improved
seals; modification of the fairing panels;
and installation of new bulkheads;
which constitutes terminating action for
the repetitive inspections. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent reduced structural integrity of
the fairing support brackets, which
could result in loss of the wing-to-
fuselage fairings during flight, and
consequent structural damage to the
airplane.

DATES: Effective September 13, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
13, 1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A310 series airplanes was
published in the Federal Register on
April 28, 1999 (64 FR 22816). That
action proposed to require repetitive
inspections to detect cracked or broken
support brackets of the upper wing-to-
fuselage fairings, and replacement of
any discrepant support brackets with
new brackets. That action also proposed
to require replacement of the fairing
seals with new, improved seals;
modification of the fairing panels; and
installation of new bulkheads; which
would constitute terminating action for
the repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 47 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 2 work
hours per airplane to accomplish the
required inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $5,640, or
$120 per airplane, per inspection cycle.

It will take approximately 6 work
hours per airplane to accomplish the
required replacement, modification, and
installation, at an average labor rate of
$60 per work hour. Required parts will
cost approximately $1,690 per airplane.
Based on these figures, the cost impact
of the replacement, modification and
installation required by this AD on U.S.
operators is estimated to be $96,350, or
$2,050 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the

national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-16-07 Airbus Industrie: Amendment
39-11242. Docket 99-NM-17-AD.

Applicability: Model A310-200 series
airplanes, on which Airbus Modification
4800 or 4906 has been accomplished; and
Model A310-300 series airplanes on which
Airbus Modification 11758 has not been
accomplished; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
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The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the support brackets of the upper wing-to-
fuselage fairing, which could result in loss of
the wing-to-fuselage fairings during flight,
and consequent structural damage to the
airplane, accomplish the following:

Initial/Repetitive Inspections

(a) Prior to the accumulation of 5,000 total
flight hours or within 1,200 flight hours after
the effective date of this AD, whichever
occurs later: Perform a detailed visual
inspection to detect cracked or broken
support brackets of the upper wing-to-
fuselage fairings, in accordance with Airbus
Service Bulletin A310-53-2078, Revision 1,
dated March 24, 1997. Repeat the detailed
visual inspection thereafter at intervals not to
exceed 2,500 flight hours.

Corrective Action

(b) If any discrepancy is detected during
any inspection required by paragraph (a) of
this AD, prior to further flight, replace the
discrepant support bracket with a new
bracket in accordance with Airbus Service
Bulletin A310-53-2078, Revision 1, dated
March 24, 1997. Repeat the inspection
required by paragraph (a) of this AD
thereafter at intervals not to exceed 2,500
flight hours.

Terminating Action

(c) Within 2 years after the effective date
of this AD, accomplish the requirements of
paragraphs (c)(1) and (c)(2) of this AD.

(1) Perform the initial inspection required
by paragraph (a) of this AD in accordance
with Airbus Service Bulletin A310-53-2078,
Revision 1, dated March 24, 1997.

(2) Replace the fairing seals with new,
improved seals; modify the fairing panels;
and install new bulkheads; in accordance
with Airbus Service Bulletin A310-53-2083,
Revision 02, dated May 5, 1998.
Accomplishment of these actions constitutes
terminating action for the repetitive
inspection requirements of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be
issued in accordance with §§21.197 and
21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199)
to operate the airplane to a location
where the requirements of this AD can
be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Airbus Service Bulletin A310-53-2078,
Revision 1, dated March 24, 1997, and Airbus
Service Bulletin A310-53-2083, Revision 02,
dated May 5, 1998. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 97-175—
228(B) R1 and 98-450-261(B), both dated
November 18, 1998.

(9) This amendment becomes effective
on September 13, 1999.

Issued in Renton, Washington, on July 28,
1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-20061 Filed 8—-6—-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-180-AD; Amendment
39-11243; AD 99-16-08]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747—
400 series airplanes. This action
requires repetitive inspections of the
doubler on the upper rudder pedal
cover to determine whether it is
securely bonded to the upper rudder
pedal cover, and corrective action, if
necessary. For airplanes on which the
doubler is securely attached to the
upper rudder pedal cover, this AD also

provides for installation of two rivets to
retain the doubler, as an optional
terminating action for the repetitive
inspections. This amendment is
prompted by reports that a disbonded
doubler interfered with rudder pedal
movement. The actions specified in this
AD are intended to detect and correct
disbonding of the doubler on the upper
rudder pedal cover, which could result
in restricted rudder pedal movement
and reduced controllability of the
airplane.

DATES: Effective August 24, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 24,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
October 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
180-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: R.C.
Jones, Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-1118;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that a
disbonded doubler on the upper rudder
pedal cover interfered with the rudder
pedal arm. The loose doubler restricted
rudder pedal travel to about one-third of
the normal limits. The doubler
disbonding may have been caused by a
manufacturing problem. This condition,
if not corrected, could result in
restricted rudder pedal movement and
reduced controllability of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
27A2378, dated July 15, 1999, which
describes procedures for repetitive
inspections of the doubler on the upper
rudder pedal cover to determine
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whether it is securely bonded to the
upper rudder pedal cover. If the doubler
is securely attached to the upper rudder
pedal cover, the alert service bulletin
recommends performing repetitive
inspections every 500 flight hours until
2 rivets are installed in the doubler,
which provides secondary retention for
the doubler and eliminates the need for
the repetitive inspections. For airplanes
where the doubler is not securely
attached to the upper rudder pedal
cover, the alert service bulletin
recommends removal of the doubler
from the upper rudder pedal cover, and
corrective action within 10 operating
days. One method of corrective action is
to repair by bonding a new or
serviceable doubler to the upper rudder
pedal cover, and installing 2 rivets in
the doubler, which eliminates the need
for the recommended actions of the alert
service bulletin. Another method of
corrective action is to replace the upper
rudder cover assembly with a modified
upper rudder cover assembly that has 2
rivets installed in the doubler on the
upper rudder pedal cover. Installation of
the modified upper rudder cover
assembly eliminates the need for the
recommended actions of the alert
service bulletin. Accomplishment of the
actions specified in the alert service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct disbonding of the
doubler on the upper rudder pedal
cover, which could result in restricted
rudder pedal movement and reduced
controllability of the airplane. This AD
requires repetitive inspections of the
doubler on the upper rudder pedal
cover to determine whether it is
securely bonded to the upper rudder
pedal cover, and corrective action, if
necessary. For airplanes on which the
doubler is securely attached to the
upper rudder pedal cover, this AD also
provides for installation of two rivets to
retain the doubler as an optional
terminating action for the repetitive
inspections. The actions are required to
be accomplished in accordance with the
alert service bulletin described
previously, except as discussed below.

Differences Between This AD and Alert
Service Bulletin

Operators should note that the alert
service bulletin recommends
installation of rivets in the doubler on
the upper rudder pedal cover within

5,000 flight hours; however, that action
is considered optional in this AD. The
FAA is considering further rulemaking
action to require installation of rivets in
the doubler on the upper rudder pedal
cover. However, the planned
compliance time to require installation
of the rivets is sufficiently long so that
prior notice and time for public
comment will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-180-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-16-08 Boeing: Amendment 39-11243.
Docket 99-NM-180-AD.

Applicability: Model 747-400 series
airplanes, as listed in Boeing Alert Service
Bulletin 747-27A2378, dated July 15, 1999;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
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repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously. To detect and
correct disbonding of the doubler on the
upper rudder pedal cover, which could result
in restricted rudder pedal movement and
reduced controllability of the airplane,
accomplish the following:

Inspection

(a) Within 500 flight hours after the
effective date of this AD, perform an
inspection of the doubler on the upper
rudder pedal cover to determine whether the
doubler is securely attached to the upper
rudder pedal cover, in accordance with
Boeing Alert Service Bulletin 747-27A2378,
dated July 15, 1999. If the doubler is securely
attached to the upper rudder pedal cover,
repeat the inspection at intervals not to
exceed 500 flight hours.

Corrective Action

(b) If the doubler is not securely attached
to the upper rudder pedal cover during the
inspections specified by paragraph (a) of this
AD, prior to further flight, remove the
doubler from the upper rudder pedal cover
in accordance with Boeing Alert Service
Bulletin 747-27A2378, dated July 15, 1999.
Within 10 operating days after removal of the
doubler, accomplish the requirements of
paragraph (b)(1) or (b)(2) of this AD, in
accordance with the alert service bulletin.

Note 2: Operation of the airplane is
allowed for a period of 10 operating days
with the doubler removed from the upper
rudder pedal cover.

(1) Repair by bonding the doubler to the
upper rudder pedal cover and installing 2
rivets in the doubler. This constitutes
terminating action for the requirements of
this AD.

(2) Replace the upper rudder pedal cover
assembly with a modified upper rudder
pedal cover assembly having part number
253U3401-15 through -18, as applicable.
Such replacement constitutes terminating
action for the requirements of this AD.

Spares

(c) As of the effective date of this AD, no
person shall install an upper rudder pedal
cover assembly having part number
253U3401-7, 253U3401-10, 253U3401-11 or
253U3401-13.

Optional Terminating Action

(d) Installation of 2 rivets in the doubler on
the upper rudder pedal cover in accordance
with Boeing Alert Service Bulletin 747—
27A2378, dated July 15, 1999, constitutes
terminating action for the repetitive
inspections of paragraph (a) of this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections §§21.197 and
21.199 of the Federal Aviation Regulations
(14 CFR 21.197 and 21.199) to operate the
airplane to a location where the requirements
of this AD can be accomplished.

Incorporation by Reference

(9) The inspections and repairs shall be
done in accordance with Boeing Alert
Service Bulletin 747-27A2378, dated July 15,
1999. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(h) This amendment becomes effective on
August 24, 1999.

Issued in Renton, Washington, on July 29,
1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-20060 Filed 8—6-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM—-61-AD; Amendment
39-11245; AD 99-16-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
400 series airplanes. This action

requires repetitive inspections of the E—
42 satellite communications (SATCOM)
rack and fuselage (supporting) structure
to detect fatigue cracking of the area
surrounding the fastener holes, and to
detect broken or missing fasteners; and
corrective actions, if necessary. This
amendment is prompted by reports
indicating that fatigue cracking and
broken and/or missing fasteners were
found on the E-42 SATCOM equipment
rack structure that attaches to the
fuselage structure. The actions specified
in this AD are intended to detect and
repair fatigue cracking of the E-42
SATCOM rack and its supporting
structure, which could result in the
SATCOM equipment falling from the
rack, loss of SATCOM capabilities,
injury to passengers, and reduced
controllability of the airplane.

DATES: Effective August 24, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 24,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
October 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
61-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Flight
Structures Inc., 4407 172nd Street NE,
Arlington, Washington 98223. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Mowery, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5322; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: The FAA
has received reports indicating that
cracking and broken and/or missing
fasteners were found on the E-42
SATCOM equipment rack structure that
attaches to the fuselage structure on
several Boeing Model 747-300 and —400
series airplanes. Investigation revealed
that one of the four stanchions (i.e., a
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supporting prop or brace) was found
completely broken on two airplanes
(one that had accumulated 23,693 total
flight hours and the other with 24,752
total flight hours). Further investigation
revealed that the rigid joints of the
supporting structure of the E-42
SATCOM rack, coupled with
environmental vibration of the airplane,
may have caused the cracking to initiate
in the area surrounding the fastener
holes (located at the rigid joints) of the
supporting structure of the E-42
SATCOM rack. The FAA also has
received a report indicating that
cracking has been detected on four
freighter airplanes; one of the airplanes
had accumulated less than 1,500 total
flight hours.

On all airplanes, the E-42 SATCOM
rack hangs above the main deck ceiling.
On freighter airplanes and ‘‘combi”
airplanes (i.e., configurations with
provisions for passenger seating and
cargo on the main deck), the E-42
SATCOM rack is located near rudder
and elevator control cables, and the
SATCOM wires run above the rudder
and elevator control cables.

On all airplanes, failure of the rack
and its supporting structure could result
in loss of support for the E-42 SATCOM
equipment, which could lead to chafing
and arcing of the electrical wires and
loss of SATCOM capabilities. Such
failure also could result in the following
unsafe conditions:

¢ On passenger-only airplanes, the E—
42 SATCOM equipment could break
through the ceiling, which could result
in injury to passengers.

¢ On freighter and “‘combi” airplanes,
the E-42 SATCOM equipment could fall
and cause the SATCOM wires to pull
and possibly break the rudder and/or
elevator control cables, which could
result in reduced controllability of the
airplane. Failure of the SATCOM rack
on “combi’ airplanes carrying
passengers also could result in injury to
the passengers.

Related Rulemaking

On June 22, 1999, the FAA issued AD
99-14-04, amendment 39-11212 (64 FR
34707, June 29, 1999), applicable to
certain Boeing Model 747-300 and —400
series airplanes, that requires repetitive
inspections of the E-42 SATCOM rack
and fuselage (supporting) structure to
detect cracking in the area surrounding
the fastener holes, and to detect broken
and missing fasteners; and corrective
actions, if necessary.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Flight Structures Alert Service Bulletins

92FS024-53-A1, 92FS082-53-A1, and
94FS409-53—-A2, all dated March 2,
1999, and 94FS448-53—-A1, dated
February 12, 1999. These alert service
bulletins describe, among other things,
procedures for a one-time close visual
inspection of the E-42 SATCOM rack
and fuselage (supporting) structure to
detect fatigue cracking of the area
surrounding the fastener holes, and to
detect broken or missing fasteners.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and repair fatigue cracking of the
E—42 SATCOM rack and its supporting
structure due to environmental
vibration of the airplane. Such fatigue
cracking could result in the SATCOM
equipment falling from the rack, loss of
SATCOM capabilities, injury to
passengers, and reduced controllability
of the airplane. This AD requires
repetitive inspections of the E-42
SATCOM rack and fuselage (supporting)
structure to detect fatigue cracking of
the area surrounding the fastener holes,
and to detect broken or missing
fasteners; and corrective actions, if
necessary. The actions are required to be
accomplished in accordance with the
applicable alert service bulletin
described previously, except as
discussed below. This AD also would
require reporting the findings of the
initial inspection to the FAA.

Differences Between AD and Service
Information

While the alert service bulletins do
not specify that the inspection of the E—
42 SATCOM rack and fuselage
(supporting) structure be repeated, this
AD would require repetitive inspections
of the E-42 SATCOM rack and fuselage
(supporting) structure, even if fatigue
cracking has been detected and
repaired. As stated previously, the rigid
joints of the SATCOM rack coupled
with environmental vibration of the
airplane could cause fatigue cracking to
initiate in the area surrounding fastener
holes. Furthermore, an isolated repair of
an area and/or replacement of any
fastener does not remove the unsafe
condition for the entire E-42 SATCOM
rack and fuselage (supporting) structure.
In light of these factors, the FAA has
determined that repetitive inspection at
intervals not exceeding 3,000 flight
hours, is warranted, and that it
represents an appropriate means of
addressing the unsafe condition while
allowing affected airplanes to continue
to operate without comprising safety.

Operators should note that, although
the alert service bulletins specify repair
instructions for certain conditions and
recommend that the manufacturer of the
SATCOM rack be contacted for
disposition of certain other conditions,
this AD will require the repair of those
conditions to be accomplished in
accordance with a method approved by
the FAA.

Explanation of Compliance Time

This AD would require compliance in
terms of the number of days after the
effective date of this AD, whereas the
alert service bulletins (previously
described) recommend compliance
based on the number of flight hours, as
specified below:

¢ For airplanes identified in the alert
service bulletin as Group 1: Within 500
flight hours from receipt of alert service
bulletin, or 12,000 flight hours since the
E—42 SATCOM rack was installed and
populated with equipment.

¢ For airplanes identified in the alert
service bulletin as Group 2: Within
1,000 flight hours from receipt of alert
service bulletin, or 20,000 flight hours
since the E-42 SATCOM rack was
installed and populated with
equipment.

This AD would require that the initial
inspection be performed at the
applicable time, as specified below:

e For airplanes identified in the alert
service bulletin as Group 1: Within 30
days after the effective date of this AD.

¢ For airplanes identified in the alert
service bulletin as Group 2: Within 90
days after the effective date of this AD.

The FAA finds that, in view of a
recent report indicating that cracking
has been detected on an airplane that
had accumulated less than 1,500 total
flight hours, and because of the safety
implications and consequences
associated with such cracking, the
initial compliance time specified in this
AD is appropriate.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification that will positively address
the unsafe condition addressed by this
AD. Once this modification is
developed, approved, and available, the
FAA may consider additional
rulemaking.

Cost Impact

None of the Model 747-400 series
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
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are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 3 work hours to
accomplish the required inspection, at
an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of this AD would be $180 per
airplane, per inspection cycle.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to

Docket Number 99-NM—-61-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-16-10 Boeing: Amendment 39-11245.
Docket 99-NM—-61-AD.

Applicability: Model 747—-400 series
airplanes as listed in Flight Structures Alert
Service Bulletins 92FS082-53-A1, 92FS024—
53—-A1, and 94FS409-53-A2, all dated March
2, 1999, and 94FS448-53-A1, dated February
12, 1999; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been

modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and repair fatigue cracking of the
E-42 satellite communications (SATCOM)
rack and its supporting structure, which
could result in the SATCOM equipment
falling from the rack, loss of SATCOM
capabilities, injury to passengers, and
reduced controllability of the airplane,
accomplish the following:

Initial and Repetitive Inspections

(a) Perform a detailed visual inspection of
the E-42 SATCOM rack and fuselage
(supporting) structure to detect fatigue
cracking of the area surrounding the fastener
holes, and to detect broken or missing
fasteners, at the time specified in paragraph
(@)(1) or (a)(2) of this AD, as applicable; in
accordance with Flight Structures Alert
Service Bulletin 92FS082-53-A1, 92FS024—
53-Al, or 94FS409-53-A2, all dated March
2,1999; or 94FS448-53-A1, dated February
12, 1999, as applicable. Thereafter, repeat the
inspection at intervals not to exceed 3,000
flight hours.

(1) For all airplanes identified as Group 1
in the applicable alert service bulletin:
Inspect within 30 days after the effective date
of this AD.

(2) For all airplanes identified as Group 2
in the applicable alert service bulletin:
Inspect within 90 days after the effective date
of this AD.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation or
assembly to detect damage, failure or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

Corrective Actions

(b) If any fatigue cracking is found, or if
any fastener is broken or missing during any
inspection required by paragraph (a) of this
AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate. Thereafter, repeat the inspection
required by paragraph (a) of this AD, at
intervals not to exceed 3,000 flight hours.

Reporting Requirements

(c) Submit a report of the initial inspection
findings (positive and negative) to the
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Manager, Los Angeles ACO, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5322; fax (562)
627-5210; at the applicable time specified in
paragraph (c)(2) or (c)(2) of the AD, as
applicable. The report must include the
initial inspection results, a description of any
discrepancy found, the airplane serial
number, number of landings, and flight hours
on the airplane, and, when possible, sketches
and photographs of the inspected area.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) For airplanes on which the initial
inspection is accomplished after the effective
date of this AD: Submit the report within 10
days after performing the inspection required
by paragraph (a) of this AD.

(2) For airplanes on which the initial
inspection has been accomplished prior to
the effective date of this AD: Submit the
report within 30 days after the effective date
of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished, provided that all the
equipment is removed from the E-42
SATCOM rack.

Incorporation by Reference

(f) The inspections shall be done in
accordance with Flight Structures Alert
Service Bulletin 92FS082-53-Al, dated
March 2, 1999; Flight Structures Alert
Service Bulletin 92FS024-53-A1, dated
March 2, 1999; Flight Structures Alert
Service Bulletin 94FS409-53-A2, dated
March 2, 1999; or Flight Structures Alert
Service Bulletin 94FS448-53-Al, dated
February 12, 1999, as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Flight
Structures Inc., 4407 172nd Street NE,
Arlington, Washington 98223. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at Los Angeles ACO, 3960
Paramount Boulevard, Lakewood, California
90712-4137; or at the Office of the Federal

Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
August 24, 1999.

Issued in Renton, Washington, on July 29,
1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-20059 Filed 8—6—-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-188-AD; Amendment
39-11246; AD 99-16-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, =700, and —800 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 737—
600, —700, and —800 series airplanes.
This action requires a test of the squib
circuit ground studs of the engine fire
extinguisher bottles to measure the
resistance, and repair or replacement of
the ground stud with a new ground
stud, if necessary. This amendment is
prompted by reports of improper
grounding of the squib circuit. Such a
condition would prevent the engine fire
extinguisher bottle from discharging
when commanded, which could result
in the inability to extinguish an engine
fire.

DATES: Effective August 24, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 24,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
October 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
188-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at

the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Bernie Gonzalez, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2682;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that the
flight crew of a Boeing Model 737-800
series airplane pulled the engine fire
handle in response to an elevated
exhaust gas temperature indication on
the right engine. Maintenance personnel
found the fire handle turned to the right,
indicating that the flight crew had
attempted to discharge the right engine
fire extinguisher bottle. Flight crew
reports state that the pilot did not
intend to discharge the bottle. It is not
known if the fire handle was held in
position long enough to discharge the
bottle; however, ground resistance
measurements revealed an open circuit
from the right bottle squib and the
ground stud to structure. Subsequent
investigation determined that the open
circuit was caused by an improperly
installed ground stud during
production. The engine fire extinguisher
bottle installations on certain Model
737-600 and —700 series airplanes are
identical to those installed on the
affected Model 737—-800 series airplanes.
Since the initial event, the FAA has
received reports indicating that
approximately 25 percent of the squib
ground studs installed on these Model
737-600, —700, and —800 series
airplanes have improper grounding of
the squib circuit. Such a condition
would prevent the engine fire
extinguisher bottle from discharging
when commanded, which could result
in the inability to extinguish an engine
fire.

Explanation of Relevant Service
Information

The FAA has reviewed Boeing Telex
M-7200-99-01098, dated February 5,
1999, which describes procedures for a
test of the squib circuit ground studs of
the engine fire extinguisher bottles to
measure the resistance, and repair or
replacement of the ground stud with a
new ground stud, if necessary.
Accomplishment of the actions
specified in the telex is intended to
adequately address the identified unsafe
condition.
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Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct improper grounding
of the squib circuit. Such a condition
would prevent the engine fire
extinguisher bottle from discharging
when commanded, which could result
in inability to extinguish an engine fire.
This AD requires accomplishment of the
actions specified in the telex described
previously, except as discussed below.

Differences Between This AD and the
Telex

The telex recommends accomplishing
the test at the earliest opportunity where
manpower and facilities are available,
not to exceed two weeks from February
5, 1999, and specifies that operators
should report the findings of the test to
the airplane manufacturer. In
developing an appropriate compliance
time for this AD, the FAA considered
not only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the extent of
the problem in the fleet based on
findings from operators’ reports, and the
time necessary to perform the test (less
than one hour). In light of all of these
factors, the FAA finds a 90-day
compliance time for initiating the
required actions to be warranted, in that
it represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety. Operators should
also note that this AD does not require
reporting of test findings.

Operators should note that, although
the telex only describes procedures for
replacement of the squib circuit ground
stud with a new squib circuit ground
stud, the airplane manufacturer has
advised the FAA that replacement with
a standard built-up ground stud (nut
and bolt type) is an acceptable
alternative to replacement with a squib
circuit ground stud. Therefore, the FAA
has included the option of replacing the
squib circuit ground stud with a
standard built-up ground stud as an
acceptable method of compliance with
the requirements of this AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 99-NM-188-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an

emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-16-11 Boeing: Amendment 39-11246.
Docket 99—-NM-188-AD.

Applicability: Model 737-600, —700, and
—800 series airplanes; line numbers 1 through
110 inclusive, 112 through 183 inclusive,
185, 186, 188, 189, 191, 193, and 195;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct improper grounding
of the squib circuit, which would prevent the
engine fire extinguisher bottle from
discharging when commanded and could
result in inability to extinguish an engine
fire, accomplish the following:
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Test

(a) Within 90 days after the effective date
of this AD, perform a test of the squib circuit
ground studs of the engine fire extinguisher
bottles to measure the resistance, in
accordance with Boeing Telex M—7200-99—
01098, dated February 5, 1999.

Repair/Replacement

(b) If the resistance is greater than 0.5
milliohms, prior to further flight, repair in
accordance with Boeing Telex M—7200-99—
01098, dated February 5, 1999; or replace the
ground stud with a new ground stud, in
accordance with either paragraph (b)(1) or
(b)(2) of this AD.

(1) Install a ground stud having Boeing part
number BACS53B, in accordance with
Boeing Telex M—7200-99-01098, dated
February 5, 1999; or

(2) Install a standard built-up ground stud
(nut and bolt type), in accordance with
Subject 20-20-00 of Boeing Document No.
D6-54446, “‘Standard Wiring Practices
Manual.”

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate.

Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Except as provided by paragraph (b)(2)
of this AD, the actions shall be done in
accordance with Boeing Telex M—7200-99—
01098, dated February 5, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
August 24, 1999.

Issued in Renton, Washington, on July 29,
1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-20058 Filed 8-6-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-52—-AD; Amendment
39-11244; AD 99-16-09]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 230
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Bell Helicopter Textron
Canada (BHTC) Model 230 helicopters.
This action requires verifying the torque
on the vertical fin attachment bolts
(bolts); inspecting the vertical fin and
tailboom fittings for cracks, elongation
of bolt holes, distortion and corrosion;
and re-verifying the torque on the bolts
after inspecting the fittings. This
amendment is prompted by a report of
a loose vertical fin, which was
discovered during a post-flight
inspection. The actions specified in this
AD are intended to prevent loss of
torque of the bolts, which could lead to
fracture of the bolts, separation of the
vertical fin from the helicopter, and loss
of control of the helicopter.

DATES: Effective August 24, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 24,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
October 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-52—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from Bell
Helicopter Textron Canada, 12,800 Rue
de I’Avenir, Mirabel, Quebec JON1LO,
telephone (800) 463-3036, fax (514)

433-0272. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Harry Edmiston, Aerospace Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5158, fax
(817) 222-5783.

SUPPLEMENTARY INFORMATION: Transport
Canada, which is the airworthiness
authority for Canada, recently notified
the FAA that an unsafe condition may
exist on BHTC Model 230 helicopters.
Transport Canada advises that, in one
instance, loss of torque on the bolts
resulted in the fracture of four of the
eight bolts and a loose vertical fin on a
Model 230 helicopter.

BHTC has issued Bell Helicopter
Textron Alert Service Bulletin No. 230-
98-14, Revision A, dated June 9, 1998
(ASB), which specifies a bolt torque
check within 25 hours after receipt of
the ASB; removal, inspection, and
installation of the vertical fin at the next
scheduled 150-hour inspection after
receipt of the ASB; and verifying the
bolt torque within 5 to 10 hours after
each fin removal and installation, and at
every 150 hours of operation. BHTC also
issued Bell Helicopter Textron
Technical Bulletin No. 230-98-23,
Revision A, dated July 1, 1998, which
specifies a modification of the vertical
fin attachment fitting and tail boom
fitting to permit installation of increased
diameter fin attachment hardware.
Transport Canada classified these
service bulletins as mandatory and
issued AD CF-98-22, dated August 7,
1998, in order to assure the continued
airworthiness of these helicopters in
Canada.

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the
Transport Canada, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
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develop on other BHTC Model 230
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent loss of torque
of the bolts, which could lead to fracture
of the bolts, separation of the vertical fin
from the helicopter, and subsequent loss
of control of the helicopter. This AD
requires verifying the torque on the
bolts; inspecting the vertical fin and tail
boom fittings for cracks, elongation of
bolt holes, distortion and corrosion; and
re-verifying the torque on the bolts after
inspecting the fittings. The bolt torque
must also be verified at specified
intervals after accomplishing the initial
inspections. The actions are required to
be accomplished in accordance with the
bulletins described previously. The
short compliance time involved is
required because the previously
described critical unsafe condition can
adversely affect the structural integrity
of the helicopter. Therefore, verifying
the torque is required within 25 hours
time-in-service, and this AD must be
issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Cost Impact

The FAA estimates that 17 helicopters
will be affected by this AD, that it will
take approximately 8 work hours to
accomplish the initial torque
verifications and vertical fin inspection,
1 work hour to accomplish repetitive
torque verification and that the average
labor rate is $60 per work hour. Based
on these figures, the total cost impact of
the AD on U.S. operators for the initial
inspection and 1 recurring inspection is
estimated to be $9,180, assuming no
helicopters require modification due to
elongated bolt holes.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments

received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-SW-52—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 99-16-09 Bell Helicopter Textron
Canada: Amendment 39-11244. Docket
No. 98-SW-52-AD.

Applicability: Model 230 helicopters, serial
numbers 23001 through 23038, certificated in
any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of torque of the vertical fin
attachment bolts (bolts), which could lead to
fracture of the bolts, separation of the vertical
fin from the helicopter, and subsequent loss
of control of the helicopter accomplish the
following:

(a) Within 25 hours time-in-service (TIS),
verify the torque on the bolts in accordance
with Part | of the Accomplishment
Instructions of Bell Helicopter Textron Alert
Service Bulletin No. 230-98-14, Revision A,
dated June 9, 1998 (ASB).

(b) On or before the next 150 hour TIS
inspection, inspect the vertical fin fitting and
tail boom fitting for cracks, elongated bolt
holes, distortion, and corrosion in
accordance with Part Il of the
Accomplishment Instructions in the ASB. If
elongation of a bolt hole is detected,
incorporate the modifications specified in
Bell Helicopter Textron Technical Bulletin
No. 230-98-23, Revision A, dated July 1,
1998.

(c) After the inspection required by
paragraph (b) and after at least 5 hours TIS
but within 10 hours TIS, re-verify the torque
on the bolts in accordance with Part I,
Special Inspections, Step 1 of the
Accomplishment Instructions in the ASB.
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(d) Thereafter, at intervals not to exceed
150 hours TIS, verify the torque of the
vertical fin attachment bolts in accordance
with the 150 flight hour scheduled
inspections, Part 11, of the Accomplishment
Instructions in the ASB.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Rotorcraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(9) The inspections shall be done in
accordance with Bell Helicopter Textron
Alert Service Bulletin No. 230-98-14,
Revision A, dated June 9, 1998 and Bell
Helicopter Textron Technical Bulletin No.
230-98-23, Revision A, dated July 1, 1998.
These incorporations by reference were
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bell Helicopter Textron Canada, 12,800
Rue de I’Avenir, Mirabel, Quebec JON1LO,
telephone (800) 463-3036, fax (514) 433—
0272. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
August 24, 1999.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD CF-98-22,
dated August 7, 1998.

Issued in Fort Worth, Texas, on July 28,
1999.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-20057 Filed 8-6-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-123-AD; Amendment
39-11247; AD 99-16-12]

RIN 2120-AA64
Airworthiness Directives; Raytheon

Aircraft Company Model Beech 1900D
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Raytheon Aircraft
Company (Raytheon) Model Beech
1900D airplanes that are equipped with
the electric elevator trim option. This
AD requires installing electric elevator
trim servo covers. This AD is the result
of reports of the affected airplanes
leaving the factory without electric
elevator trim servo covers installed. If
the covers are not installed, moisture
could freeze on parts of the electric
actuator. The actions specified by this
AD are intended to prevent failure of the
electric elevator trim and difficulty
operating the manual elevator trim
caused by moisture freezing on parts of
the electric actuator installation, which
would result in the pilot having to apply
constant pressure to the control wheel
during flight.
DATES: Effective September 27, 1999.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
27, 1999.
ADDRESSES: Service information that
applies to this AD may be obtained from
the Raytheon Aircraft Company, PO Box
85, Wichita, Kansas 67201-0085;
telephone: (800) 625-7043 or (316) 676—
4556. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—
123—-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Todd Dixon, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946-4152; facsimile:
(316) 946-4407.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Raytheon Model Beech
1900D airplanes that are equipped with
the electric elevator trim option was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on March 3, 1999 (64 FR 10237). The
NPRM proposed to require installing
electric elevator trim servo covers.
Accomplishment of the proposed action
as specified in the NPRM would be
required in accordance with the
instructions to Raytheon Kit No. 129—
5035-1, as referenced in Raytheon
Mandatory Service Bulletin SB 27-3080,
Issued: October, 1998, and Raytheon
Mandatory Service Bulletin SB 27-3080,
Revision 1, Issued: December, 1998.

The NPRM was the result of reports
of the affected airplanes leaving the
factory without electric elevator trim
servo covers installed. If the covers are
not installed, moisture could freeze on
parts of the electric actuator.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 205 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
5 workhours per airplane to accomplish
the installation, and that the average
labor rate is approximately $60 an hour.
Raytheon will provide parts free of
charge under warranty credit. Based on
these figures, the total cost impact of
this AD on U.S. operators is estimated
to $61,500.

Raytheon will also give warranty
credit for labor until October 31, 1999.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
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on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

99-16-12 Raytheon Aircraft Company
(Type Certificate No. A24CE formerly
held by the Beech Aircraft Corporation):
Amendment 39-11247; Docket No. 98—
CE-123-AD.

Applicability: Model Beech 1900D
airplanes, serial numbers UE-1 through UE—-
246, certificated in any category, that
incorporate the electric elevator trim option.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of

the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
Compliance: Required within the next 600
hours time-in-service (TIS) after the effective

date of this AD, unless already accomplished.

To prevent failure of the electric elevator
trim and difficulty operating the manual
elevator trim caused by moisture freezing on
parts of the electric actuator installation,
which would result in the pilot having to
apply constant pressure to the control wheel
during flight, accomplish the following:

(a) Install electric elevator trim servo
covers in accordance with the instructions in
Kit No. 129-5035-1, as referenced in
Raytheon Mandatory Service Bulletin SB 27—
3080, Issued: October, 1998, and Raytheon
Mandatory Service Bulletin SB 27-3080,
Revision 1, Issued: December, 1998.

Note 2: The compliance time of this AD
takes precedence over the compliance time
specified in Raytheon Mandatory Service
Bulletin SB 27-3080, Revision 1, Issued:
December, 1998.

(b) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(d) The installation required by this AD
shall be done in accordance with the
instructions in Kit No. 129-5035-1, as
referenced in Raytheon Mandatory Service
Bulletin SB 27-3080, Issued: October, 1998,
and Raytheon Mandatory Service Bulletin SB

27-3080, Revision 1, Issued: December, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from the Raytheon Aircraft Corporation, P.O.
Box 85, Wichita, Kansas 67201-0085. Copies
may be inspected at the FAA, Central Region,
Office of the Regional Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street, NW, suite 700,
Washington, DC.

(e) This amendment becomes effective on
September 27, 1999.

Issued in Kansas City, Missouri, on July 29,
1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-20056 Filed 8-6—99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-189-AD, Amendment
39-11249, AD 99-16-14]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300, A310, and A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Airbus Model A300,
A310, and A300-600 series airplanes.
This action requires a one-time
inspection of the autopilot systems for
proper engagement to determine if the
main electro valve electrical connectors
of the yaw, roll, and pitch autopilot
actuators are correctly installed; and
corrective actions, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified in this AD are intended to
prevent erratic movements of the
ailerons, elevator, and/or rudder that are
commanded by discrepant autopilot
actuators, which could result in reduced
controllability of the airplane.

DATES: Effective August 24, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 24,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
September 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99—NM—
189-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.
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The service information referenced in
this AD may be obtained from Airbus
Industrie, Customer Services
Directorate, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on all Airbus Model A300, A310,
and A300-600 series airplanes. One
operator of an Airbus Model A300-600
reported high rudder forces and
uncommanded rudder inputs during
final approach. The uncommanded
rudder inputs caused deflections of the
rudder control surface resulting in
yawing of the airplane. Investigation of
the incident is ongoing, but preliminary
results indicate that failure of both the
main valve and the clutch valve of the
autopilot yaw actuator can lead to the
actuator generating uncommanded
rudder deflections. The DGAC advises
that the same autopilot actuator is used
for roll and pitch control during
autopilot operation, and this failure
scenario can result in uncommanded
deflections of the aileron and elevator
control surfaces.

Preliminary results of the
investigation of the incident airplane’s
autopilot yaw actuator indicate that the
electrical connectors between the
actuator’s two main valves and the
airplane’s two flight control computers
(FCC) were crossed between side 1 and
side 2. This hidden failure in
combination with a failure of the clutch
valve resulted in the autopilot yaw
actuator remaining engaged when the
crew disconnected the autopilot,
allowing the actuator to remain
hydraulically pressurized and provide
inputs to the rudder and the rudder
pedals.

This condition, if not corrected, could
result in uncommanded deflections of
the ailerons, elevator, and/or rudder,
which could result in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Airbus Industrie has issued All
Operator Telexes (AOT) A300-22A0114
(for Model A300 series airplanes),
A310-22A2050 (for Model A310 series
airplanes), and A300—-600-22A6039 (for
Model A300-600 series airplanes); each
dated May 27, 1999. These AOT’s
describe procedures for a one-time
inspection of the autopilot systems for
proper engagement to determine if the
main electro valve electrical connectors
of the yaw, roll, and pitch autopilot
actuators are correctly installed. If
autopilot systems 1 and 2 cannot be
engaged, then the AOT’s describe a
visual inspection of the main electro
valve electrical connectors of all
autopilot actuators to determine
whether any electrical connection is
incorrectly installed; and corrective
action by restoring the correct
installation, if necessary. The DGAC
classified these AOT’s as mandatory and
issued French airworthiness directive
1999-268-292(B), dated June 30, 1999;
in order to assure the continued
airworthiness of these airplanes in
France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent erratic movements of the
ailerons, elevator, and/or rudder
commanded by discrepant autopilot
actuators, which could result in reduced
controllability of the airplane. This AD
requires accomplishment of the actions
specified in the AOT’s described
previously.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment

hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99—-NM-189-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
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regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-16-14 Airbus Industrie: Amendment
39-11249. Docket 99-NM-189-AD.

Applicability: All Model A300, A310, and
A300-600 series airplanes; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent erratic movements of the
ailerons, elevator, and/or rudder that are
commanded by discrepant autopilot
actuators, which could result in reduced
controllability of the airplane, accomplish
the following:

Inspection

(a) Within 10 days after the effective date
of this AD, perform a one-time inspection of
the auto pilot systems for proper engagement
to determine if the main electro valve
electrical connectors of the yaw, roll, and
pitch autopilot actuators are correctly
installed, in accordance with the procedure
specified in paragraph 4.2 of Airbus Industrie
All Operators Telex (AOT) A300-22A0114
(for Model A300 series airplanes), A310-
22A2050 (for Model A310 series airplanes),
or A300-600-22A6039 (for Model A300-600
series airplanes); each dated May 27, 1999; as
applicable. If autopilot systems 1 and 2
cannot be engaged: Prior to further flight,
perform a detailed inspection of the main
electro valve electrical connectors of the yaw,
roll, and pitch autopilot actuators for proper
installation, and correct any discrepancy; in
accordance with paragraph 4.2 of the
applicable AOT.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: ““An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Airbus All Operators Telex A300—
22A0114, dated May 27, 1999; Airbus All
Operators Telex A310-22A2050, dated May
27, 1999; and Airbus All Operators Telex
A300-600-22A6039, dated May 27, 1999; as
applicable. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, Customer Services
Directorate, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane

Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 1999-288—
292(B) dated June 30, 1999.

(e) This amendment becomes effective on
August 24, 1999.

Issued in Renton, Washington, on July 30,
1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-20325 Filed 8-6-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-27]

Amendment to Class E Airspace;
Hebron, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Hebron Municipal
Airport, Hebron, NE. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 12 and GPS RWY
30 Standard Instrument Approach
Procedures (SIAPSs) to serve Hebron
Municipal Airport, NE. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 12 and GPS RWY 30 SIAPs in
controlled airspace.

In addition a minor revision to the
Airport Reference Point (ARP) is
included in this document.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing the GPS RWY 12 and
GPS RWY 30 SIAPs, amend the ARP,
and to segregate aircraft using
instrument approach procedures in
instrument conditions from aircraft
operating in visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, November 4, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
September 15, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
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Administration, Docket Number 99—
ACE-27, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—-3408.

SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 12 and GPS
RWY 30 SIAPs to serve the Hebron
Municipal Airport, Hebron, NE. The
amendment to Class E airspace at
Hebron, NE, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules. An amendment to the ARP is
included in this document. The area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal

Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the adddress specified under the
caption ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 99—ACE-27."” The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the varous levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications

to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1958—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Hebron, NE [Revised]

Hebron Municipal Airport, NE

(Lat. 40°09'08" N., long. 97°35'13" W.)
Hebron NDB

(Lat. 40°09'01" N., long. 97°35'16" W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Hebron Municipal Airport and
within 2.6 miles each side of the 315° bearing
from the Hebron NDB extending from the 6.3-
mile radius to 7.4 miles northwest of the
airport.
* * * * *
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Issued in Kansas City, MO, on July 27,
1999.

Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-20421 Filed 8-6—99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-29]
Amendment to Class E Airspace;
Wayne, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Wayne Municipal
Airport, Wayne, NE. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 17 and GPS RWY
35 Standard Instrument Approach
Procedures (SIAPs) to serve Wayne
Municipal Airport, NE. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 17 and GPS RWY 35 SIAPs in
controlled airspace.

In addition, a minor revision to the
Airport Reference Point (ARP) and
revised coordinates for the Wayne
Nondirectional Radio Beacon (NDB) are
included in this document.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing GPS RWY 17 and GPS
RWY 35 SIAPs, revise the ARP and NDB
coordinates, and to segregate aircraft
using instrument approach procedures
in instrument conditions from aircraft
operating in visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, November 4, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
September 15, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-29, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,

Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 17 and GPS
RWY 35 SIAPs to serve the Wayne
Municipal Airport, Wayne, NE. The
amendment to Class E airspace at
Wayne, NE, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules.

The amendment at Wayne Municipal
Airport, NE, will provide additional
controlled airspace for aircraft operating
under IFR. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA

does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99—ACE-29.”” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
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unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Wayne, NE [Revised]

Wayne Municipal Airport, NE

(Lat. 42°14'31"N., long 96°58'53""W.)
Wayne NDB

(Lat. 42°14'10""N., long 96°59'09"'W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Wayne Municipal Airport and
within 2.6 miles each side of the 047° bearing
from the Wayne NDB extending from the 6.5-
mile radius to 7.4 miles northeast of the
airport.

* * * * *

Issued in Kansas City, MO, on July 27,
1999.

Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-20420 Filed 8—-6-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-17]

Amendment to Class E Airspace;
Clarinda, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E at Clarinda, 1A.

DATES: The direct final rule published at
64 FR 19266 was effective on 0901 UTC,
July 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 20, 1999 (64 FR
19266). Due to an administrative error
the Direct final rule; confirmation of
effective date was not published in the
Federal Register prior to the effective
date of July 15, 1999. The FAA uses the
direct final rulemaking procedure for a
non-controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule
became effective on that date.

Issued in Kansas City, MO on July 27,
1999.
Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-20419 Filed 8-6-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-31]

Amendment to Class E Airspace;
Jefferson, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Jefferson Municipal
Airport, Jefferson, IA. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 14, GPS RWY 32
and Nondirectional Radio Beacon (NDB)
RWY 32, Standard Instrument Approach
Procedures (SIAPS) to serve Jefferson
Municipal Airport, IA. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 14, GPS RWY 32, and NDB RWY
32 SIAPs in controlled airspace.

In addition, a minor revision to the
Airport Reference Point (ARP) and
revised coordinates for the Jefferson
NDB are included in this document.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing GPS RWY 14, GPS
RWY 32, and NDB RWY 32 SIAPs,
revised the ARP, revise the NDB
coordinates, and to segregate aircraft
using instrument approach procedures
in instrument conditions from Aircraft
operating in visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, November 4, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
September 16, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-31, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
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Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 14, GPS RWY
32, and NDB RWY 32 SIAPs to serve the
Jefferson Municipal Airport, Jefferson,
IA. The amendment to Class E airspace
at Jefferson, IA, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules.

The amendment at Jefferson
Municipal Airport, 1A, will provide
additional controlled airspace for
aircraft operating under IFR. The area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99-ACE-31.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) not a *‘significant rule”
under Department of Transportation
(DOT) Regulatory Policies and

Procedures (44 FR 11034, February 26,
1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959-
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA ES5 Jefferson, IA [Revised]

Jefferson Municipal Airport, IA

(Lat. 42°00'37""N., long. 94°20'33"W.)
Jefferson NDB

(Lat. 42°00'49""N., long. 94°20'34"'W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Jefferson Municipal Airport and
within 1.3 miles each side of the 152° bearing
from the Jefferson NDB extending from the
6.3-mile radius to 7 miles southeast of the
airport.
* * * * *

Issued in Kansas City, MO, on July 27,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-20418 Filed 8—-6-99; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-32]

Amendment to Class E Airspace;
Smith Center, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Smith Center
Municipal Airport, Smith Center, KS.
The FAA has developed Global
Positioning system (GPS) Runway
(RWY) 17, GPS RWY 35 and VOR
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) or
GPS-A Standard Instrument Approach
Procedures (SIAPs) to serve Smith
Center Municipal Airport, KS.
Additional controlled airspace
extending upward from 700 feet Above
Ground Level (AGL) is needed to
accommodate these SIAPs and for
Instrument Flight Rules (IFR) operations
at this airport. The enlarged area will
contain the new GPS RWY 17, GPS
RWY 35, and VOR/DME or GPS-A
SIAPs in controlled airspace.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing GPS RWY 17, GPS
RWSY 35, and VOR/DME or GPS-A
SIAPs, and to segregate aircraft using
instrument approach procedures in
instrument conditions from aircraft
operating in visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, November 4, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
September 16, 1999.

ADDRESSES: send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-32, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours in the Air Traffic Division at the
same address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th

Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 17, GPS RWY
35, and VOR/DME or GPS—A SIAPs to
serve the Smith Center Municipal
Airport, Smith Center, KS. The
amendment to Class E airspace at Smith
Center, KS, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules. The amendment at Smith Center
Municipal Airport, KS, will provide
additional controlled airspace for
aircraft operating under IFR. The area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in pargraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 99-ACE-32.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the
preparpation of a Federalism
Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
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Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959-
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Smith Center, KS [Revised]
Smith Center Municipal Airport, KS

(Lat. 39°45'40""N., 98°47'36""W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Smith Center Municipal Airport.
* * * * *

Issued in Kansas City, MO, on July 27,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-20417 Filed 8—-6-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-14]

RIN 2120-AA66

Modification of VOR Federal Airways,
MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the legal
descriptions of eight Very High
Frequency Omnidirectional Range
(VOR) Federal airways: V-10, V-12, V-
13, V-61, V-116, V-159, V-502, and V-
508. This action also removes V-65
because the modification to V-13 is a
more expedient route, therefore, V-65 is
no longer required. The FAA is taking
these actions due to the relocation of the
Kansas City Very High Frequency
Omnidirectional Range/Tactical Air
Navigation (VORTAC), from its current
location to the Kansas City International
Airport, MO.

DATES: Effective 0901 UTC, September
9, 1999.

Comment date: Comments for
inclusion in the Rules Docket must be
received on or before September 8,
1999.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ACE-500, Docket No.
99-ACE-14, Federal Aviation
Administration, 601 East 12th Street,
Federal Building, Kansas City, MO
64106.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 601 East 12th Street,
Federal Building, Kansas City, MO
64106.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or

negative comment and therefore is
issuing it as a direct final rule. Since
previous rulemaking actions similar to
this one have not been controversial, the
FAA does not anticipate any adverse
comments on this case. Therefore,
unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the specified
closing date for comments will be
considered, and this rule may be
amended or withdrawn in light of
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule that might
suggest a need to modify the rule. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for
comments. A report that summarizes
each FAA-public contact concerned
with the substance of this action will be
filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
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statement is made: “Comments to
Airspace Docket No. 99-ACE-14." The
postcard will be date stamped and
returned to the commenter.

The Rule

This amendment to 14 CFR part 71
modifies the legal descriptions of eight
VOR Federal airways: V-10, V-12, V-
13, V-61, V-116, V-159, V-502, and V-
508. This action also removes V-65
because the modification to V-13 is a
more expedient route, therefore, V—65 is
no longer required. The FAA is taking
these actions due to the relocation of the
Kansas City VORTAC from its current
location to the Kansas City International
Airport, approximately seven miles
west.

Domestic VOR Federal Airways are
published in paragraph 6010(a) of the
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The airways
listed in this document will be
published subsequently in the Order.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is not controversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6010(a)—Domestic VOR Federal
Airways
* * * * *

V-10 [Revised]

From Pueblo, CO; 18 miles, 48 miles, 60
MSL, Lamar, CO; Garden City, KS; Dodge
City, KS; Hutchinson, KS; Emporia, KS;
Johnson County, KS; Napoleon, MO;
Klirksville, MO; Burlington, IA; Bradford, IL;
INT Bradford 058° and Joliet, IL, 287° radials.
From INT Chicago Heights, IL, 358° and
Gipper, Ml, 271° radials; Gipper; Ltichfield,
MI; INT Litchfield 101° and Carleton, M,
262° radials; Carleton; INT Jefferson, OH,
279° and Youngstown, OH, 320° radials;
Youngstown; INT Youngstown 116° and
Revloc, PA, 300° radials; Revloc; INT Revloc;
INT Revloc 107° and Lancaster, PA, 280°
radials; Lancaster. The airspace within
Canada is excluded.

* * * * *

* * * * *

V-12 [Revised]

From Gaviota, CA, via San Marcus, CA,
Palmdale, CA; 38 miles, 6 miles wide,
Hector, CA; 12 miles, 38 miles, 85 MSL, 14
miles, 75 MSL, Needles, CA; 45 miles, 34
miles, 95 MSL, Drake, AZ; Winslow, AZ; 30
miles 85 MSL, Zuni, NM; Albuquerque, NM;
Otto, NM; Anton Chico, NM; Tucumcari,
NM; Amarillo, TX; Gage, OK; Anthony, KS;
Wichita, KS; Emporia, KS; Johnson County,
KS; Napoleon, MO; INT Napoleon 095° and
Columbia, MO, 292° radials; Columbia;
Foristell, MO; Troy, IL; Bible Grove, IL;
Shelbyville, IN; Richmond, IN; Dayton, OH;
Appleton, OH, Newcomerstown, OH;
Allegheny, PA; Johnstown, PA; Harrisburg,
PA; INT Harrisburg 092° and Pottstown, PA,
278° radials; to Pottstown.

V-13 [Revised]
From McAllen, TX, via Harlingen, TX; INT

Harlingen 033° and Corpus Christi, TX, 178°
radials; Corpus Christi; INT Corpus Christi

039° and Palacios, TX, 241° radials; Palacios;
Humble, TX; Lufkin, TX; Belcher, LA;
Texarkana, AR; Rich Mountain, OK; Fort
Smith, AR; INT Fort Smith 006° and
Razorback, AR, 190° radials; Razorback;
Neosho, MO; Butler, MO; Napoleon, MO;
Lamoni, IA; Des Moines, IA; Mason City, IA;
Farmington, MN; INT Farmington 017° and
Siren, WI, 218° radials; Siren; Duluth, MN; to
Thunder Bay, ON, Canada. The airspace
outside the United States is excluded.

* * * * *

V-61 [Revised]

From Grand Island, NE; Pawnee City, NE;
Robinson, KS; to INT Robinson 141° and St.
Joseph, MO, 211° radials.

* * * * *

V-65 [Removed]

* * * *

V-116 [Revised]

From INT Kansas City, MO, 077° and
Napoleon, MO 005° radials, via Macon, MO;
Quincy, IL; Peoria, IL; Pontiac, IL; Joliet, IL.
From INT Chicago O’Hare, IL, 092° and
Chicago Heights, IL, 013° radials; INT
Chicago O’Hare 092° and Keeler, MlI, 256°
radials; Keeler; Kalamazoo, MI; INT
Kalamazoo 089° and Jackson, MI, 265°
radials; Mackson; INT Jackson 089° and
Salem MI, 252° radials; Salem; Windsor, ON,
Canada; INT Windsor 092° and Erie, PA, 281°
radials; Erie; Bradford, PA; Stonyfork, PA,;
INT Stonyfork 098° and Wilkes-Barre, PA,
310° radials; Wilkes-Barre; INT Wilkes-Barre
084° and Sparta, NJ, 300° radials; to Sparta.
The airspace within Canada is excluded.

* * * * *

V-159 [Revised]

From Virginia Key, FL: INT Virginia Key
344° and Vero Beach, FL, 178° rdials; Vero
Beach; INT Vero Beach 318° and Orlando,
FL, 140° radials; Orlando; Ocala, FL; Cross
City, FL; Greenville, FL; Pecan, GA; Eufaula,
AL; Tuskegee, AL; Valcan, AL; Hamilton, AL;
Holly Springs, MS; Gilmore, AR; Walnut
Ridge, AR; Dogwood, MO; Springfield, MO;
Napoleon, MO; INT Napoleon 005° and St.
Joseph, MO, 122° radials; St. Joseph; Omaha,
NE; Sioux City, IA; Yankton, SD; Mitchell,
SD; to Huron, SD.

* * * * *

V-502 [Revised]

From Dodge City, KS; INT Dodge City 060°
and Hutchinson, KS, 296° radials;
Hutchinson; Emporia, KS; Kansas City, MO;
Braymer, MO; to Kirksville, MO.

* * * * *

V-508 [Revised]

From Hill City, KS; Hays, KS; Salina, KS,
INT Salina 082° and Manhattan, KS, 207°
radials; Manhattan; INT Manhattan 078° and
Topeka, KS, 293° radials; Topeka; INT
Topeka 112° and Johnson County, KS, 298°
radials; to Johnson County.

* * * * *
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Issued in Washington, DC, on August 2,
1999.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 99-20394 Filed 8-6—99; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 10 and 12

Rules of Practice and Reparation
Rules; Final Rules; Corrections

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Rules; technical
corrections.

SUMMARY: On October 19, 1998, the
Commodity Futures Trading
Commission (‘““Commission”) published
in the Federal Register (63 FR 55784)
final regulations amending its rules of
practice (“‘Rules™), 17 CFR part 10
(2998), which govern most adjudicatory
proceedings brought under the
Commodity Exchange Act, as amended
(““Act”), other than reparations
proceedings. The Commission has
determined to make certain technical
corrections to the rules to clarify its
delegation of authority and to eliminate
an obsolete retroactivity provision.

In addition, the Commission has
determined to make a technical
correction to its Reparation Rules, 17
CFR part 12 (1994), to clarify its
delegation of authority.

EFFECTIVE DATE: August 2, 1999.

FOR FURTHER INFORMATION CONTACT:
Susan Nathan, Assistant General
Counsel, Office of General Counsel,
(202) 418-5120.

SUPPLEMENTARY INFORMATION: The
Commission recently has undertaken a
reexamination of its part 10 and part 12
rules and has identified those rules that
require amendment to effect technical or
conforming changes.

I. Rules Being Amended

The following Commission rules are
being amended.

A. 17 CFR 10.109

Commission Rule 10.109 delegates
certain authority to the Chief of the
Opinions Section. As adopted, the rule
authorizes the Chief or a person under
his direction to handle particular
procedural and technical matters and, in
his discretion, to submit any matters
otherwise falling within the terms of
this rule to the Commission for its
consideration. There is no longer an

“Opinions Section.” Consequently,
references in Rule 10.109 to ““the Chief
of the Opinions Section” have been
changed to ‘““‘the General Counsel.”

The current Rules became applicable
to all proceedings pending as of August
20, 1985. Since there are no matters
pending before the Commission which
date back to August 20, 1985, that
provision is unnecessary and is being
deleted.

B. 17 CFR 12.408

Commission Rule 12.408 delegates
certain authority to the Deputy General
Counsel for Opinions. As adopted, the
rule authorizes the Deputy General
Counsel for Opinions or a person under
his direction designated by him to
perform specific procedural and
technical functions and, in his
discretion, to submit any matters
otherwise falling within the terms of
this rule to the Commission for its
consideration. There is no longer a
Deputy General Counsel for Opinions.
Consequently, references in Rule 12.408
to ““the Deputy General Counsel for
Opinions” have been changed to “‘the
General Counsel.”

C. Administrative Procedure Act

The Commission has determined that
the Administrative Procedure Act, 5
U.S.C. 553, does not require notice of
proposed rulemaking and an
opportunity for public participation in
connection with these corrections. In
this regard, the Commission notes that
such notice and opportunity for
comment is unnecessary because these
technical corrections are related solely
to agency organization, procedure and

practice and make technical corrections.

Accordingly, the Commission finds
good cause to make these corrections
effective August 2, 1999, 5 U.S.C.
553(b)(B), 553(d)(3).

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 2(a)(4) and 2(a)(11),
the Commission corrects Chapter | of
Title 17 of the Code of Federal
Regulations as follows:

List of Subjects
17 CFR Part 10

Administrative practice and
procedure, Commodity exchanges,
Commodity futures, Rules of practice
before administrative agency.

17 CFR Part 12

Administrative practice and
procedure, Commodity exchanges,
Commodity futures, Reparations.

PART 10—RULES OF PRACTICE

1. The authority citation for part 10
continues to read as follows:

Authority: Pub. L. 93-463, sec. 101(a)(11),
88 Stat. 1391; 7 U.S.C. 4a(j), unless otherwise
noted.

2. Section 10.109 is amended by
revising the introductory text, paragraph
(2)(2)(ii) and (b) and by removing
paragraph (d) to read as follows:

§10.109 Delegation of authority to the
General Counsel.

The Commodity Futures Trading
Commission hereby delegates, until
such time as it orders otherwise, the
following function to the General
Counsel, to be performed by him or by
such person or persons under his
direction as he may designate from time
to time:

* * *

Eg)) * X *

(ii) Where, in his judgment,
clarification or supplementation of the
initial decision or other order disposing
of the entire proceeding prior to
Commission review is appropriate;
however, the General Counsel or his
designee may not direct that the record
be reopened;

* * * * *

(b) Notwithstanding the provisions of
paragraph (a) of this section, in any case
in which the General Counsel or his
designee believes it appropriate, he may
submit the matter to the Commission for

its consideration;
* * * * *

PART 12—RULES RELATING TO
REPARATION PROCEEDINGS

1. The authority citation for part 12
continues to read as follows:

Authority: 7 U.S.C. 4a(j), 12a(5), and 18.

2. Section 12.408 is amended by
revising the introductory text and
paragraph (b) to read as follows:

§12.408 Delegation of authority to the
General Counsel.

Pursuant to the authority granted
under section 2(a)(4) and 2(a)(11) of the
Commodity Exchange Act, as amended,
7 U.S.C. 4a(c) and 4a(j), the Commission
hereby delegates, until such time as it
orders otherwise, the following
functions to the General Counsel, to be
performed by him or such person or
persons under his direction as he may
designate from time to time:

* * * * *

(b) Notwithstanding the provisions of
paragraph (a) of this section, in any case
in which he believes it appropriate, the
General Counsel or his designee may
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submit the matter to the Commission for
its consideration.
* * * * *

Issued in Washington, DC this 2nd
day of August, 1999, by the Commodity
Futures Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 99-20275 Filed 8-6—99; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172

[Docket No. 91F-0228]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Sucrose Acetate
Isobutyrate; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of June 4, 1999 (64 FR 29949).
The document amended the food
additive regulations to provide for the
safe use of sucrose acetate isobutyrate
(SAIB) as a stabilizer of emulsions of
flavoring oils used in nonalcoholic
beverages. The document was published
with an error. This document corrects
that error.

EFFECTIVE DATE: June 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Blondell Anderson, Center for Food
Safety and Applied Nutrition (HFS—
206), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3106.

In FR Doc. 99-14147, appearing on
page 29949 in the Federal Register of
Friday, June 4, 1999, the following
correction is made:

§172.833 [Corrected]

On page 29958, in the second column,
in §172.833 Sucrose acetate isobutyrate,
in paragraph (c), in the second line, the
citation 8§ 170.3(0)(8)" is corrected to
read ““§170.3(0)(28)".

Dated: August 3, 1999
William K. Hubbard,

Senior Associate Commissioner for Policy,
Planning, and Legislation

[FR Doc. 99-20366 Filed 8—6-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8834]

RIN 1545-AU22 and 1545-AX30
Treatment of Distributions to Foreign

Persons Under Sections 367(e)(1) and
367(e)(2)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document amends the
Income Tax Regulations by removing
temporary regulations on the treatment
of distributions to foreign persons under
section 367(e) of the Internal Revenue
Code and adding final regulations under
section 367(e). These final regulations
are necessary to implement section
367(e)(1) and (2), as added to the
Internal Revenue Code by the Tax
Reform Act of 1986, which affects U.S.
corporations.

DATES: These regulations are effective
August 9, 1999.

FOR FURTHER INFORMATION CONTACT: Guy
A. Bracuti, 202-622-3860 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information in this
final rule has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget
(OMB) under 44 U.S.C. 3507 and
assigned control number 1545-1487.

The collections of information in this
regulation are in §8 1.367(e)-1(d)(2),
1.367(e)-1(d)(3), 1.367(e)-2(b)(2), and
1.6038B-1(e). This information is
required to obtain certain exemptions
from taxation and to satisfy other
information reporting requirements
imposed by the Internal Revenue Code
(Code). This information will be used by
the Internal Revenue Service to verify
whether a taxpayer is entitled to an
exemption from income tax. The likely
respondents are large corporations.

Comments on the collections of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, OP:FS:FP,
Washington, DC 20224. Comments on
the collection of information should be
received by October 8, 1999.

Comments are specifically requested
concerning: Whether the collections of
information are necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility; The accuracy of
the estimated burden associated with
the collection of information (see
below); How the quality, utility, and
clarity of the information to be collected
may be enhanced; How the burden of
complying with the collections of
information may be minimized,
including through the application of
automated collection techniques or
other forms of information technology;
and Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information. The estimated total annual
reporting and/or recordkeeping burden
is 2,471 hours. The estimated average
annual burden hours per respondent
and/or recordkeeper is 11 hours. The
estimated number of respondents and/or
recordkeepers is 217. The estimated
annual frequency of responses is once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 367(e)(1) amended the Code
by providing regulatory authority to tax
gain on a domestic distributing
corporation’s section 355 distribution of
stock or securities to foreign persons.
Section 367(e)(2) amended the Code by
requiring a liquidating corporation to
recognize gain (or loss) attributable to
property distributed in a section 332
liquidation to a foreign parent
corporation, except to the extent
regulations provide otherwise.

On January 16, 1990, temporary
regulations under section 367(e)(1) and
(2) were published in the Federal
Register (55 FR 1406 (TD 8280, 1990—

1 C.B. 80)). A cross-referenced Notice of
Proposed Rulemaking was published on
that same date under RIN 1545-AL35
(55 FR 1472 (1990-1 C.B. 678)). The
temporary regulations were proposed
and issued to implement section 367(e)
of the Internal Revenue Code of 1986
(Code), as amended by sections
631(d)(1) and 1810(g) of the Tax Reform
Act of 1986 (100 Stat. 2085, 2272, Public
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Law 99-514 (1986-3 C.B.)). On January
25, 1993, final regulations under section
367(e)(1) were published in the Federal
Register (58 FR 5927 (TD 8472, 1993—

1 C.B. 51)). RIN 1545-AL35 was thereby
closed. The preamble of TD 8472 stated
that final regulations under section
367(e)(2) would be promulgated in a
separate Treasury decision and that
taxpayers could apply the provisions
contained in 8 1.367(e)-2T to
distributions occurring on or after
January 16, 1993, and prior to the date
that is 30 days after final regulations
under section 367(¢e)(2) are published in
the Federal Register. The final
regulations under section 367(e)(1) were
removed and replaced with temporary
regulations that were published in the
Federal Register on August 14, 1996 (61
FR 42165 (TD 8682, 1996-2 C.B. 12)). A
cross-referenced Notice of Proposed
Rulemaking was published on August
14, 1996 under RIN 1545-AU22 (61 FR
42217). A new RIN (RIN 1545-AX30)
has been issued under which the section
367(e)(2) proposed regulations will be
finalized.

No significant comments were
received with respect to the 1996 Notice
of Proposed Rulemaking with respect to
section 367(¢e)(1). Comments were
received with respect to the 1990 Notice
of Proposed Rulemaking with respect to
sections 367(e)(1) and 367(¢)(2). No
hearings were held on either Notice of
Proposed Rulemaking.

Explanation of Revisions and Summary
of Comments

l. Overview

These final regulations address the tax
consequences of a distribution by a
domestic corporation of its subsidiary’s
stock to foreign shareholders in a
transaction described in section 355
(outbound section 355 distribution), a
liquidation of a domestic corporation
into a foreign parent corporation in a
transaction described in section 332
(outbound liquidation), and a
liquidation of a foreign corporation into
a foreign parent corporation in a
transaction described in section 332
(foreign-to-foreign liquidation).

Section 367(e) grants the Secretary
authority to provide the extent to which
a distributing corporation in an
outbound section 355 distribution or
liquidation or foreign-to-foreign
liquidation may obtain the benefit of
nonrecognition treatment when it makes
the distribution to a foreign shareholder.
The purpose of section 367 is to prevent
the inappropriate avoidance of U.S. tax
that can arise from the application of
nonrecognition provisions in the cross-
border context.

A. Outbound Section 355 Distributions

Section 367(e)(1) provides that a
distribution under section 355 (or so
much of section 356 as relates to section
355) by a U.S. corporation to its foreign
shareholders is accorded nonrecognition
treatment except to the extent provided
in regulations. Section 1.367(e)-1
provides the circumstances under
which such a distribution is taxable.

The legislative history to section
367(e)(1) provides that “transfers of
stock by domestic corporations to
foreign persons pursuant to Code
section 355 * * * will give rise to the
recognition of gain under Code section
367(e), to the extent provided in
regulations. The committee expects that
the Secretary will carefully consider the
extent to which it is appropriate, in
view of the purpose of section 367(e), to
require the recognition of gain upon the
transfer of the stock of a domestic
corporation to foreign persons under
section 355.” H.R. Rep. 426, 99th Cong.,
1st Sess. 931 (1985); S. Rep. 313, 99th
Cong., 2nd Sess. 950 (1986).

The temporary regulations under
section 367(e)(1) provide a general rule
that a domestic distributing corporation
is taxed on a distribution of controlled
stock to foreign shareholders, regardless
of whether the controlled corporation is
a domestic corporation or a foreign
corporation. Several exceptions are
provided in the current temporary
regulations in the case of an outbound
distribution of stock of a domestic
controlled corporation.

Consistent with the legislative history
above and the temporary regulations,
the final regulations continue to provide
that an outbound section 355
distribution of a foreign controlled
corporation is taxable to the distributing
corporation. See also sections 367(b)
and 1248(f) of the Code. In the case of
an outbound section 355 distribution of
a domestic controlled corporation,
however, the final regulations amend
the temporary regulations by providing
that the distributing corporation shall
obtain the benefit of nonrecognition
treatment. In weighing the
administrative burdens to taxpayers and
the Government in connection with
rules requiring gain recognition
agreements and similar arrangements,
the IRS and Treasury believe that
adequate protections are in place to
protect the policies of section 367(e)(1).
Specifically, significant protections are
provided in sections 355(d) and (e) and
the device and continuity of interest
requirements of section 355.

B. Outbound and Foreign-to-Foreign
Liquidations

Generally, a liquidating corporation
does not recognize gain or loss on a
distribution in complete liquidation into
a parent corporation that meets the
ownership requirements of section
332(b). See Section 337(a) of the Code.
Section 367(e)(2) provides that a section
332 liquidation into a foreign parent is
taxed to the liquidating corporation,
except to the extent provided in
regulations. Section 1.367(e)-2 provides
the circumstances under which gain or
loss on assets distributed in a section
332 liquidation into a foreign parent is
not currently recognized.

Section 332 was enacted in 1935 to
encourage the simplification of
corporate structures and was retained in
1986 as an exception to the repeal of the
General Utilities doctrine. Consistent
with the policies of section 332, the
final regulations generally tax the
distribution of assets in an outbound
liquidation but provide exceptions for
assets over which the United States
retains adequate taxing jurisdiction. The
final regulations retain the exceptions in
the proposed regulations for a
distribution of assets used in the
conduct of a U.S. trade or business and
for a distribution of a U.S. real property
interest (USRPI). In addition, the final
regulations provide a new exception for
a distribution of stock of a domestic
subsidiary that is 80 percent owned by
vote and value directly by the
liquidating corporation.

In a foreign-to-foreign liquidation, the
final regulations generally adopt the
rules provided in the proposed
regulations. Thus, the regulations
generally provide that the liquidation is
not taxable, except to the extent that
assets used in a U.S. trade or business
are distributed and not used in a U.S.
trade or business over the subsequent
ten-year period. The ten-year period
(which is also used in the U.S. trade or
business exception for outbound
liquidations) supplements the
principles contained in section
864(c)(7). The regulations also tax a
distribution of assets that had formerly
been used in the conduct of a U.S. trade
or business by the liquidating
corporation.

I1. Details of Provisions
A. Outbound Section 355 Distributions

The final regulations amend the rule
in the temporary regulations and do not
require gain recognition on an outbound
section 355 distribution of the stock or
securities of a domestic corporation.
The final regulations continue to require
gain recognition on an outbound section
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355 distribution of the stock or
securities of a foreign corporation.

Where gain recognition is required,
the final regulations amend the rules for
determining the residency status of
distributees of stock or securities in an
outbound section 355 distribution. A
distributee is presumed to be a person
who is not a qualified U.S. person (i.e.,
a person that is not a U.S. citizen,
resident, or corporation), except to the
extent that the distributing corporation
certifies that the distributee is a
qualified U.S. person. A publicly traded
distributing corporation may use a
reasonable analysis with respect to
distributees who are not five percent
shareholders of publicly traded stock to
demonstrate the number of distributees
that are qualified U.S. persons. A
reasonable analysis includes a
determination of the actual number of
distributees that are qualified U.S.
persons or a reasonable statistical
analysis of shareholder records and
other relevant information. The final
regulations also broaden the look-
through rule in the temporary
regulations for determining the identity
of the distributees of stock or securities
of a controlled corporation received by
a partnership, trust or estate to include
stock or securities received by a
disregarded entity.

Section 1.367(e)-1 is applicable to
distributions occurring in taxable years
ending after August 8, 1999.

B. Outbound and Foreign-to-Foreign
Liquidations

1. General Rule

The final regulations under section
367(e)(2) contain two sets of rules,
depending upon whether the liquidating
corporation is domestic or foreign. The
final regulations retain the rules of the
proposed regulations with respect to
foreign-to-foreign liquidations with only
minor modification.

In the case of an outbound
liquidation, a domestic liquidating
corporation is generally required to
recognize gain (or loss) on the
distributed assets. In determining the
amount of gain or loss recognized under
the general rule, the proposed
regulations contain an anti-netting rule
and an anti-stuffing rule that limit the
domestic liquidating corporation’s
ability to recognize losses.

Several commentators criticized the
anti-netting rule contained in the
proposed regulations as overly broad
because the rule prohibits the netting of
ordinary losses against capital gains.
The final regulations take this into
account and allow the netting of
ordinary or capital losses against

ordinary or capital gains to the same
extent allowed under general rules of
the Code, including section 1211.

Commentators also questioned the
propriety of the anti-stuffing rule in the
proposed regulations and argued that
the anti-stuffing rules contained in
section 336(d) and the loss limitation
rules of section 382 should sufficiently
address loss trafficking concerns. The
anti-stuffing rule contained in the
proposed regulations disallows the
recognition of losses attributable to
property acquired in capital
contributions, section 332 liquidations,
and exchanges under sections 351 and
361 within five years of the distribution.

The IRS and Treasury do not believe
that sections 336(d) and 382 alone
adequately address the Government’s
loss trafficking concerns. For example,
neither section 336(d) nor 382 would
limit a liquidating corporation’s ability
to recognize a loss that is acquired in a
reorganization among affiliates even
though the loss could not have been
recognized if those corporations were
liquidated individually. The anti-
stuffing rule in the proposed regulations
also does not adequately protect against
the use of losses to offset gains where
the loss corporation acquires the gain
property.

After considering the issue, the
Treasury and the IRS have amended the
anti-stuffing rule in the final regulations
to limit the recognition of built-in gains
and losses attributable to property
received by the domestic liquidating
corporation in a reorganization or
liquidation occurring within two years
prior to the distribution. Sections 336(d)
and 382 also limit loss recognition in
applicable circumstances.

Comments also requested clarification
on the treatment of a distribution of an
interest in a publicly traded partnership
(PTP). The final regulations provide that
an interest in a PTP that is treated as a
corporation under section 7704(a) shall
be treated in the same manner as stock.

The final regulations retain the look-
through rule for a domestic liquidating
corporation’s distribution of a
partnership interest to its foreign parent.
The look-through rule provides that, for
purposes of the regulation, a domestic
liquidating corporation is treated as
distributing its proportionate share of
the partnership property. The Treasury
and the IRS hereby request comments
on the proper method of calculating
such gain or loss and reserve a section
in the final regulations with respect to
this issue. Comments should consider
the application of similar rules in other
cross-border contexts, such as Treas.
Reg. §1.367(a)-1T(c)(3).

2. Exceptions to General Rule

The proposed regulations contain
exceptions to the general gain
recognition rule for the distribution of
property used in a U.S. trade or business
and the distribution of a USRPI. The
final regulations retain the two
exceptions with some modifications and
add an additional exception for stock of
a domestic subsidiary corporation.

Under the proposed regulations, a
domestic liquidating corporation does
not recognize gain (or loss) on the
distribution of property used in a U.S.
trade or business, if: (1) The foreign
parent is not a controlled foreign
corporation; (2) the foreign parent
continues to use the property ina U.S.
trade or business for a ten-year period
following the distribution of such
property; and (3) the domestic
liquidating corporation and the foreign
parent attach a statement to their U.S.
income tax returns for the year of
distribution. If within the ten-year
period following a distribution, the
property ceases to be used in the foreign
parent’s U.S. trade or business other
than by a disposition, then the foreign
parent is required to file an amended
U.S. income tax return on behalf of the
domestic liquidating corporation and
recognize gain thereon. If the foreign
parent disposes of such property, then
the foreign parent recognizes gain (or
loss) on its U.S. income tax return for
the year of disposition in lieu of the
domestic liquidating corporation
recognizing gain on an amended return
for the year of distribution. Also, under
the proposed regulations, gain
recognition is not triggered on
involuntary conversions of such
property under section 1033, like-kind
exchanges of such property under
section 1031, and the abandonment of
obsolete or worthless property.

The final regulations modify the U.S.
trade or business property exception in
response to comments in several
respects. First, the final regulations
make the exception available to a
domestic liquidating corporation that
liquidates into a controlled foreign
corporation. Second, the final
regulations no longer require that the
foreign parent file an amended return on
behalf of the liquidating corporation
when property ceases to be used in the
conduct of a U.S. trade or business
(whether by disposition or otherwise),
provided that the foreign parent
properly recognizes gain (or loss in the
case of a disposition) as if the property
had been sold for fair market value at
the time the property ceases to be used
in the conduct of a U.S. trade or
business. Third, the final regulations
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expand the types of dispositions that
will not trigger gain recognition. U.S.
trade or business property may be
transferred to another person without
gain recognition, if the transfer is a
disposition normally entitled to
nonrecognition under the Code and the
transferor and transferee satisfy various
procedural requirements.

The final regulations retain the
exception for a distribution of a USRPI
contained in the proposed regulation
with only minor modification.

The final regulations add a new
exception that allows for nonrecognition
of gain on a distribution of stock of a
domestic subsidiary that is 80 percent
owned (by vote and value) directly by
the domestic liquidating corporation,
provided that the liquidation does not
have as a principal purpose the
avoidance of U.S. tax on a subsequent
disposition of the domestic subsidiary.

3. General Anti-abuse Rule

The final regulations contain a new
anti-abuse rule that allows the
Commissioner to require the liquidating
corporation to recognize gain (or treat
the liquidating corporation as if it had
recognized loss) on the distribution of
property pursuant to the liquidation if a
principal purpose of the liquidation is
the avoidance of U.S. tax. The rule
would apply, for example, if a principal
purpose of a liquidation is the
distribution of a domestic liquidating
corporation’s earnings and profits
without a U.S. withholding tax. In
certain circumstances, the Service is
also concerned about a liquidation of a
domestic corporation into a U.S. branch
of a foreign corporation in a manner that
facilitates the avoidance of U.S. tax,
including the inappropriate use of
attributes such as net operating losses.
Liquidations used to facilitate the
avoidance of tax may be challenged
under existing law. The Treasury and
the IRS hereby solicit comments,
however, as to other measures that
should be taken to adequately address
such transactions, including the more
specific identification of the conditions
under which liquidated property,
particularly securities and other
financial instruments, may be
considered to be used in a U.S. trade or
business.

4, Effective Date

Section 1.367(e)-2 is applicable to
distributions occurring 30 days after
August 9, 1999 or, if a taxpayer elects,
to distributions in taxable years ending
after August 8, 1999. In addition,
taxpayers may rely on the principles
contained in the temporary regulations
issued under section 367(e)(2) on

January 16, 1990 for distributions
occurring prior to 30 days after August
9, 1999.

C. Section 6038B

The regulations under section 6038B
are also revised to require reporting for
transactions described in section
367(e)(1) and (2) in accordance with the
final regulations under section 367(e)(1)
and (2).

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that the collections of
information contained in this regulation
will not have a significant economic
impact on a substantial number of small
entities. This certification is based upon
the fact that the number of section
367(e) distributions that require
reporting under these regulations is
estimated to be only 400 per year.
Moreover, because these regulations
will primarily affect large multinational
corporations, it is estimated that out of
the 400 transactions very few, if any,
will involve small entities. Thus, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact of the proposed regulations on
small business.

Drafting Information: The principal
author of these regulations is Guy A.
Bracuti of the Office of Associate Chief
Counsel (International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the

entry for 1.367(e)-1T and by adding
entries in numerical order to read in
part as follows:

Authority: 26 U.S.C. 7805 * * * Section
1.367(e)-1 also issued under 26 U.S.C.
367(e)(1). Section 1.367(e)-2 also issued
under 26 U.S.C. 367(e)(2). * * *

§1.367(e)-0T through §1.367(e)-2T
[Removed]

Par. 2. Sections 1.367(e)-0T, 1.367(e)—
1T, and 1.367(e)-2T are removed.

Par. 3. Sections 1.367(e)-0, 1.367(e)—
1, and 1.367(e)-2 are added to read as
follows:

§1.367(e)-0 Outline of §881.367(e)-1 and
1.367(e)-2.

This section lists captioned
paragraphs contained in 88 1.367(e)-1
and 1.367(e)-2 as follows:

§1.367(e)-1 Distributions described in
section 367(e)(1).

(a) Purpose and scope.

(b) Gain recognition.

(1) General rule.

(2) Stock owned through partnerships,
disregarded entities, trusts, and estates.

(3) Gain computation.

(4) Treatment of distributee.

(c) Nonrecognition of gain.

(d) Determining whether distributees are
qualified U.S. persons.

(1) General rule—presumption of foreign
status.

(2) Non-publicly traded distributing
corporations.

(3) Publicly traded distributing corporations.

(i) Five percent shareholders.

(ii) Other distributees.

(4) Qualified exchange or other market.

(e) Reporting under section 6038B.

(f) Effective date.

§1.367(e)-2 Distributions described in
section 367(e)(2).

(a) Purpose and scope.

(1) In general.

(2) Nonapplicability of section 367(a).

(b) Distribution by a domestic corporation.

(1) General rule.

(i) Recognition of gain and loss.

(i) Operating rules.

(A) General rule.

(B) Overall loss limitation.

(1) Overall loss limitation rule.

(2) Example.

(C) Special rules for built-in gains and losses
attributable to property received in
liquidations and reorganizations.

(iii) Distribution of partnership interest.

(A) General rule.

(B) Gain or loss calculation. [Reserved]

(C) Basis adjustments.

(D) Publicly traded partnerships.

(2) Exceptions.

(i) Distribution of property used ina U.S.
trade or business.

(A) Conditions for nonrecognition.

(B) Qualifying property.

(C) Required statement.

(1) Declaration and certification.

(2) Property description.
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(3) Distributee identification.

(4) Treaty benefits waiver.

(5) Statute of limitations extension.

(D) Failure to file statement.

(E) Operating rules.

(1) Gain or loss recognition by the foreign
distributee corporation.

(i) Taxable dispositions.

(ii) Other triggering events.

(2) Gain recognition by the domestic
liquidating corporation.

(i) General rule.

(i) Amended return.

(iii) Interest.

(iv) Joint and several liability.

(3) Schedule for property no longer used in
a U.S. trade or business.

(4) Nontriggering events.

(i) Conversions, certain exchanges, and
abandonment.

(ii) Amendment to Master Property
Description

(5) Nontriggering transfers to qualified
transferees.

(ii) Distribution of certain U.S. real property
interests.

(iii) Distribution of stock of domestic
subsidiary corporations.

(A) Conditions for nonrecognition.

(B) Exceptions when the liquidating
corporation is a U.S. real property
holding corporation.

(C) Anti-abuse rule.

(D) Required statement.

(3) Other consequences.

(i) Distributee basis in property.

(i) Reporting under section 6038B.

(iii) Other rules.

(c) Distribution by a foreign corporation.

(1) General rule—gain and loss not
recognized.

(2) Exceptions.

(i) Property used in a U.S. trade or business.

(A) General rule.

(B) Ten-year active U.S. business exception.

(C) Required statement.

(D) Operating rules.

(ii) Property formerly used in a U.S. trade or
business.

(3) Other consequences.

(i) Distributee basis in property.

(ii) Other rules.

(d) Anti-abuse rule.

(e) Effective date.

§1.367(e)-1 Distributions described in
section 367(e)(1).

(a) Purpose and scope. This section
provides rules for recognition (and
nonrecognition) of gain by a domestic
corporation (distributing
corporation) on a distribution of stock
or securities of a corporation (controlled
corporation) to foreign persons that is
described in section 355. Paragraph (b)
of this section contains the general rule
that gain is recognized on the
distribution to the extent stock or
securities of controlled are distributed
to foreign persons. Paragraph (c) of this
section provides an exception to the
gain recognition rule for distributions of
stock or securities of a domestic
corporation. Paragraph (d) of this

section contains rules for determining
whether distributees of stock or
securities in a section 355 distribution
are qualified U.S. persons. Paragraph (e)
of this section cross-references section
6038B for certain reporting obligations.
Finally, paragraph (f) of this section
specifies the effective date of this
section.

(b) Gain recognition—(1) General rule.
If a domestic corporation makes a
distribution of stock or securities of a
corporation that qualifies for
nonrecognition under section 355 to a
person who is not a qualified U.S.
person, then, except as provided in
paragraph (c) of this section, the
distributing corporation shall recognize
gain (but not loss) on the distribution
under section 367(e)(1). A distributing
corporation shall not recognize gain
under this section with respect to a
section 355 distribution to a qualified
U.S. person. For purposes of this
section, a qualified U.S. person is—

(A) A citizen or resident of the
United States; or

(B) A domestic corporation.

(2) Stock owned through partnerships,
disregarded entities, trusts, and estates.
For purposes of this section, distributing
corporation stock or securities owned by
or for a partnership (whether foreign or
domestic) are owned proportionately by
its partners. A partner’s proportionate
share of the stock or securities of the
distributing corporation shall be equal
to the partner’s distributive share of the
gain that would have been recognized
had the partnership sold the stock or
securities (at a taxable gain)
immediately before the distribution. The
partner’s distributive share of gain shall
be determined under the rules and
principles of sections 701 through 761
and the regulations thereunder. For
purposes of this section, stock or
securities owned by or for an entity that
is disregarded as an entity (disregarded
entity) under §1.7701-3(b)(1)(ii) or
(b)(2)(i)(C) are owned directly by the
owner of such disregarded entity. For
purposes of this section, stock or
securities owned by or for a trust or
estate (whether foreign or domestic) are
owned proportionately by the persons
who would be treated as owning such
stock or securities under section
318(a)(2)(A) and (B). In applying section
318(a)(2)(B)(i), if a trust includes
interests that are not actuarially
ascertainable, all such interests shall be
considered to be owned by foreign
persons. In a case where an interest
holder in a partnership, a disregarded
entity, trust, or estate that (directly or
indirectly) owns stock of the
distributing corporation is itself a
partnership, disregarded entity, trust, or

estate, the rules of this paragraph (b)(2)
apply to such interest holder.

(3) Gain computation. Gain
recognized under paragraph (b)(1) of
this section shall be equal to the excess
of the fair market value of the stock or
securities distributed to persons who are
not qualified U.S. persons (determined
as of the time of the distribution) over
the distributing corporation’s adjusted
basis in the stock or securities
distributed to such distributees. For
purposes of the preceding sentence, the
distributing corporation’s adjusted basis
in each unit of each class of stock or
securities distributed to a distributee
shall be equal to the distributing
corporation’s total adjusted basis in all
of the units of the respective class of
stock or securities owned immediately
before the distribution, divided by the
total number of units of the class of
stock or securities owned immediately
before the distribution.

(4) Treatment of distributee. If the
distribution otherwise qualifies for
nonrecognition under section 355, each
distributee shall be considered to have
received stock or securities in a
distribution qualifying for
nonrecognition under section 355, even
though the distributing corporation may
recognize gain on the distribution under
this section. Thus, the distributee shall
not be considered to have received a
distribution described in section 301 or
a distribution in an exchange described
in section 302(b) upon the receipt of the
stock or securities of the controlled
corporation, and the domestic
distributing corporation shall have no
withholding responsibilities under
section 1441. Except where section
897(e)(1) and the regulations thereunder
cause gain to be recognized by the
distributee, the basis of the distributed
domestic or foreign corporation stock in
the hands of the foreign distributee shall
be the basis of the distributed stock
determined under section 358 without
any increase for any gain recognized by
the domestic corporation on the
distribution.

(c) Nonrecognition of gain. A
domestic distributing corporation shall
not recognize gain under paragraph
(b)(1) of this section on the distribution
of stock or securities of a domestic
corporation.

(d) Determining whether distributees
are qualified U.S. persons—(1) General
rule—presumption of foreign status.
Except as provided in paragraphs (d)(2)
and (3) of this section, all distributions
of stock or securities in a distribution
described in paragraph (b)(1) of this
section are presumed to be to persons
who are not qualified U.S. persons, as
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defined in paragraph (b)(1) of this
section.

(2) Non-publicly traded distributing
corporations. If the class of stock or
securities of the distributing corporation
(in respect to which stock or securities
of the controlled corporation are
distributed) is not regularly traded on a
qualified exchange or other market (as
defined in paragraph (d)(4) of this
section), then the distributing
corporation may only rebut the
presumption contained in paragraph
(d)(1) of this section by identifying the
qualified U.S. persons to which
controlled corporation stock or
securities were distributed and by
certifying the amount of stock or
securities that were distributed to the
qualified U.S. persons.

(3) Publicly traded distributing
corporations. If the class of stock or
securities of the distributing corporation
(in respect to which stock or securities
of the controlled corporation are
distributed) is regularly traded on a
qualified exchange or other market (as
defined in paragraph (d)(4) of this
section), then the distributing
corporation may only rebut the
presumption contained in paragraph
(d)(1) of this section as described in this
paragraph (d)(3).

(i) Five percent shareholders. A
publicly traded distributing corporation
may only rebut the presumption
contained in paragraph (d)(1) of this
section with respect to distributees that
are five percent shareholders of the class
of stock or securities of the distributing
corporation (in respect to which stock or
securities of the controlled corporation
are distributed) by identifying the
qualified U.S. persons to which
controlled corporation stock or
securities were distributed and by
certifying the amount of stock or
securities that were distributed to the
qualified U.S. persons. A five percent
shareholder is a distributee who is
required under U.S. securities laws to
file with the Securities and Exchange
Commission (SEC) a Schedule 13D or
13G under 17 CFR 240.13d-1 or 17 CFR
240.13d-2, and provide a copy of same
to the distributing corporation under 17
CFR 240.13d-7.

(ii) Other distributees. A distributing
corporation that has made a distribution
described in paragraph (d)(3) of this
section may rebut the presumption
contained in paragraph (d)(1) of this
section with respect to distributees that
are not five percent shareholders (as
defined in this paragraph (d)(3)) by
relying on and providing a reasonable
analysis of shareholder records and
other relevant information that
demonstrates a number of distributees

that are qualified U.S. persons.
Taxpayers may rely on such analysis,
unless it is subsequently determined
that there are actually fewer distributees
who are qualified U.S. persons than
were demonstrated in the analysis.

(4) Qualified exchange or other
market. For purposes of paragraph (d) of
this section, the term qualified exchange
or other market means, for any taxable
year—

(i) A national securities exchange
which is registered with the SEC or the
national market system established
pursuant to section 11A of the
Securities Exchange Act of 1934 (15
U.S.C. 78f); or

(ii) A foreign securities exchange that
is regulated or supervised by a
governmental authority of the country
in which the market is located and
which has the following
characteristics—

(A) The exchange has trading volume,
listing, financial disclosure, and other
requirements designed to prevent
fraudulent and manipulative acts and
practices, to remove impediments to
and perfect the mechanism of a free and
open market, and to protect investors;
and the laws of the country in which the
exchange is located and the rules of the
exchange ensure that such requirements
are actually enforced; and

(B) The rules of the exchange ensure
active trading of listed stocks.

(e) Reporting under section 6038B.
See the regulations under section 6038B
for reporting requirements for
distributions under this section.

(f) Effective date. This section shall be
applicable to distributions occurring in
taxable years ending after August 8,
1999.

§1.367(e)-2 Distributions described in
section 367(e)(2).

(a) Purpose and scope—(1) In general.
This section provides rules requiring
gain and loss recognition by a
corporation on its distribution of
property to a foreign corporation in a
complete liquidation described in
section 332. Paragraph (b)(1) of this
section contains the general rule that
gain and loss are recognized when a
domestic corporation makes a
distribution of property in complete
liquidation under section 332 to a
foreign corporation that meets the stock
ownership requirements of section
332(b) with respect to stock in the
domestic corporation. Paragraph (b)(2)
of this section provides the only
exceptions to the gain and loss
recognition rule of paragraph (b)(1) of
this section. Paragraph (b)(3) of this
section refers to other consequences of
distributions described in paragraphs

(b)(1) and (2) of this section. Paragraph
(c)(2) of this section contains the general
rule that gain and loss are not
recognized when a foreign corporation
makes a distribution of property in
complete liquidation under section 332
to a foreign corporation that meets the
stock ownership requirements of section
332(b) with respect to stock in the
foreign liquidating corporation.
Paragraph (c)(2) of this section provides
the only exceptions to the
nonrecognition rule of paragraph (c)(1)
of this section. Paragraph (c)(3) of this
section refers to other consequences of
distributions described in paragraphs
(c)(1) and (2) of this section. Paragraph
(d) of this section contains an anti-abuse
rule. Finally, paragraph (e) of this
section specifies the effective date for
the rules of this section. The rules of
this section are issued pursuant to the
authority conferred by section 367(e)(2).

(2) Nonapplicability of section 367(a).
Section 367(a) shall not apply to a
complete liquidation described in
section 332 by a domestic liquidating
corporation into a foreign corporation
that meets the stock ownership
requirements of section 332(b).

(b) Distribution by a domestic
corporation—(1) General rule—(i)
Recognition of gain and loss. If a
domestic corporation (domestic
liquidating) makes a distribution of
property in complete liquidation under
section 332 to a foreign corporation
(foreign distributee) that meets the stock
ownership requirements of section
332(b) with respect to stock in the
domestic liquidating corporation,
then—

(A) Pursuant to section 367(e)(2),
section 337(a) and (b)(1) shall not apply;
and

(B) The domestic liquidating
corporation shall recognize gain or loss
on the distribution of property to the
foreign distributee, except as provided
in paragraph (b)(2) of this section.

(ii) Operating rules—(A) General rule.
Except as provided in paragraphs
(b)(2)(ii) (B) and (C) of this section, the
rules contained in section 336 will
apply to the gain and loss recognized
pursuant to this section.

(B) Overall loss limitation—(1)
Overall loss limitation rule. Loss in
excess of gain from the distribution
shall not be recognized. If realized
losses exceed recognized losses, the
losses shall be recognized on a pro rata
basis with respect to the realized loss
attributable to each distributed loss
asset in the category of assets (i.e.,
capital or ordinary) to which the
realized but unrecognized loss relates.
For additional limitations on the
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recognition of losses, see, e.g., section
1211.

(2) Example. The following example
illustrates the overall loss limitation
rule, the pro rata loss allocation method,
and the general capital loss limitation
rule in section 1211(a):

Example. F, a foreign corporation, owns all
stock of US1, a domestic corporation. US1
owns the following capital assets: Asset A,
which has a fair market value of $100 and an
adjusted basis of $40; Asset B, which has a
fair market value of $60 and an adjusted basis
of $80; and, Asset C, which has a fair market
value of $40 and an adjusted basis of $100.
US1 also owns the following business assets
that will generate ordinary income (or loss)
upon disposition: Asset D, which has a fair
market value of $100 and an adjusted basis
of $40; Asset E, which has a fair market value
of $60 and an adjusted basis of $100; and,
Asset F, which has a fair market value of $40
and an adjusted basis of $80. US1 liquidates
into F and distributes all assets to F in
liquidation. None of the assets qualify for
nonrecognition under paragraph (b)(2) of this
section. US1’s total realized capital loss is
$80, but it may only recognize $60 of that
loss. See section 1211(a). US1’s total realized
ordinary loss is $80, but it may only
recognize $60 of that loss. See paragraph
(b)(1)(ii)(B)(1) of this section. US1 will
allocate $45 (60 X .75) of the recognized
capital loss to Asset B and will allocate the
remaining $15 (60 X .25) of recognized
capital loss to Asset C. See paragraph
(b)(1)(ii)(B)(1) of this section. US1 will
allocate $30 (60 X .50) of the recognized
ordinary loss to Asset E and will allocate the
remaining $30 (60 X .50) to Asset F. See
paragraph (b)(1)(ii)(B)(1) of this section.

(C) Special rules for built-in gains and
losses attributable to property received
in liquidations and reorganizations.
Built-in losses attributable to property
received in a transaction described in
sections 332 or 361 (during the two-year
period ending on the date of the
distribution in liquidation covered by
this section) shall not offset gain from
property not received in the same
transaction. Built-in gains attributable to
property received in a transaction
described in sections 332 or 361 (during
the two-year period ending on the date
of the distribution in liquidation
covered by this section) shall not offset
loss from property not received in the
same transaction. Built-in gain or loss is
that amount of gain or loss on property
that existed at the time the domestic
liquidating corporation acquired such
property. See sections 336(d) and 382
for additional limitations on the
recognition of losses.

(iii) Distribution of partnership
interest—(A) General rule. If a domestic
corporation distributes a partnership
interest (whether foreign or domestic) in
a distribution described in paragraph
(b)(2)(i) of this section, then for

purposes of applying this section the
domestic liquidating corporation shall
be treated as having distributed a
proportionate share of partnership
property. Accordingly, the applicability
of the recognition rules of paragraphs
(b)(1) (i) and (ii) of this section, and of
any exception to recognition provided
in this section shall be determined with
reference to the partnership property,
rather than to the partnership interest
itself. Where the partnership property
includes an interest in a lower-tier
partnership, the applicability of any
exception with respect to the interest in
the lower-tier partnership shall be
determined with reference to the lower-
tier partnership property. In the case of
multiple tiers of partnerships, the
applicability of an exception shall be
determined with reference to the
property of each partnership, applying
the rule contained in the preceding
sentence. A domestic liquidating
corporation’s proportionate share of
partnership property shall be
determined under the rules and
principles of sections 701 through 761
and the regulations thereunder.

(B) Gain or loss calculation.
[Reserved]

(C) Basis adjustments. The foreign
distributee corporation’s basis in the
distributed partnership interest shall be
equal to the domestic liquidating
corporation’s basis in such partnership
interest immediately prior to the
distribution, increased by the amount of
gain and reduced by the amount of loss
recognized by the domestic liquidating
corporation on the distribution of the
partnership interest. Solely for purposes
of sections 743 and 754, the foreign
distributee corporation shall be treated
as having purchased the partnership
interest for an amount equal to the
foreign corporation’s adjusted basis
therein.

(D) Publicly traded partnerships. The
distribution by a domestic liquidating
corporation of an interest in a publicly
traded partnership that is treated as a
corporation for U.S. income tax
purposes under section 7704(a) shall not
be subject to the rules of paragraphs
(b)(1)(iii) (A) and (B) of this section.
Instead, the distribution of such an
interest shall be treated in the same
manner as a distribution of stock. Thus,
a transfer of an interest in a publicly
traded partnership that is treated as a
U.S. corporation for U.S. income tax
purposes shall be treated in the same
manner as stock in a domestic
corporation, and a transfer of an interest
in a publicly traded partnership that is
treated as a foreign corporation for U.S.
income tax purposes shall be treated in

the same manner as stock in a foreign
corporation.

(2) Exceptions—(i) Distribution of
property used in a U.S. trade or
business—(A) Conditions for
nonrecognition. A domestic liquidating
corporation shall not recognize gain or
loss under paragraph (b)(1) of this
section on its distribution of property
(including inventory) used by the
domestic liquidating corporation in the
conduct of a trade or business within
United States, if—

(1) The foreign distributee
corporation, immediately thereafter and
for the ten-year period beginning on the
date of the distribution of such property,
uses the property in the conduct of a
trade or business within the United
States;

(2) The domestic liquidating
corporation attaches the statement
described in paragraph (b)(2)(i)(C) of
this section to its U.S. income tax
returns for the taxable years that include
the distributions in liquidation; and

(3) The foreign distributee corporation
attaches a copy of the property
description contained in paragraph
(b)(2)(1)(C)(2) of this section to its U.S.
income tax return for the tax year that
includes the date of distribution.

(B) Qualifying property. Property is
used by the foreign distributee
corporation in the conduct of a trade or
business in the United States within the
meaning of this paragraph (b)(2)(i) only
if all income from the use of the
property and all income or gain from the
sale or exchange of the property would
be subject to taxation under section
882(a) as effectively connected income.
Also, stock held by a dealer as inventory
or for sale in the ordinary course of its
trade or business shall be treated as
inventory and not as stock in the hands
of both the domestic liquidating
corporation and the distributee foreign
corporation. Notwithstanding the
foregoing, the exception provided in
this paragraph (b)(2)(i) shall not apply to
intangibles described in section
936(h)(3)(B).

(C) Required statement. The statement
required by paragraph (b)(2)(i)(A) of this
section shall be entitled ‘“‘Required
Statement under § 1.367(e)-2(b)(2)(i)”
and shall be prepared by the domestic
liquidating corporation and signed
under penalties of perjury by an
authorized officer of the domestic
liquidating corporation and by an
authorized officer of the foreign
distributee corporation. The statement
shall contain the following items:

(1) Declaration and certification. A
declaration that the distribution to the
foreign distributee corporation is one to
which the rules of this paragraph
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(b)(2)(i) apply and a certification that
the domestic liquidating corporation
and the foreign distributee corporation
agree to all of the terms and conditions
set forth in this paragraph (b)(2)(i).

(2) Property description. A
description of all property distributed
by the domestic liquidating corporation
(irrespective of whether the property
qualifies for nonrecognition). Such
description shall be entitled *“Master
Property Description’” and shall identify
the property that continues to be used
by the foreign distributee corporation in
the conduct of a trade or business
within the United States, including the
location, adjusted basis, estimated fair
market value, a summary of the method
(including appraisals if any) used for
determining such value, and the date of
distribution of such items of property.
The description shall also identify the
property excepted from gain recognition
under paragraphs (b)(2)(ii) and (iii) of
this section.

(3) Distributee identification. An
identification of the foreign distributee
corporation, including its name and
address, taxpayer identification number,
residence, and place of incorporation.

(4) Treaty benefits waiver. With
respect to property entitled to
nonrecognition pursuant to this
paragraph (b)(2)(i), a declaration by the
foreign distributee corporation that it
irrevocably waives any right under any
treaty (whether or not currently in force
at the time of the liquidation) to sell or
exchange any item of such property
without U.S. income taxation or at a
reduced rate of taxation, or to derive
income from the use of any item of such
property without U.S. income taxation
or at a reduced rate of taxation.

(5) Statute of limitations extension.
An agreement by the domestic
liquidating corporation and the foreign
distributee corporation to extend the
statute of limitations on assessments
and collections (under section 6501)
with respect to the domestic liquidating
corporation on the distribution of each
item of property until three years after
the date on which all such items of
property have ceased to be used in a
trade or business within the United
States, but in no event shall the
extension be for a period longer than 13
years from the filing of the original U.S.
income tax return for the taxable year of
the last distribution of any such item of
property. The agreement to extend the
statute of limitation shall be executed
on a Form 8838, “‘Consent to Extend the
Time to Assess Tax Under Section
367—Gain Recognition Agreement.”

(D) Failure to file statement. If a
domestic liquidating corporation that
would otherwise qualify for

nonrecognition on the distribution of
property under this paragraph (b)(2)(i)
fails to file the statement described in
paragraph (b)(2)(i)(C) of this section or
files a statement that does not comply
with the requirements of paragraph
(b)(2)(i)(C) of this section, the
Commissioner may treat the domestic
liquidating corporation as if it had
claimed nonrecognition under this
paragraph (b)(2)(i) and met all the
requirements of paragraph (b)(2)(i)(C) of
this section, if such treatment is
necessary to prevent the domestic
liquidating corporation or the foreign
distributee corporation from otherwise
deriving a tax benefit by such failure.

(E) Operating rules. By the domestic
liquidating corporation’s claiming
nonrecognition under this paragraph
(b)(2)(i) and filing a statement described
in paragraph (b)(2)(i)(C) of this section,
the domestic liquidating corporation
and the foreign distributee corporation
agree to be subject to the rules of this
paragraph (D)(Q))(E).

(1) Gain or loss recognition by the
foreign distributee corporation—(i)
Taxable dispositions. If, within the ten-
year period from the date of a
distribution of qualifying property, the
foreign distributee corporation disposes
of any qualifying property in a
transaction subject to tax under section
882(a), then the foreign distributee
corporation shall recognize such gain
(or loss) and properly report it on a
timely filed U.S. income tax return. If
the foreign distributee corporation
recognizes gain (or loss) under this
paragraph (b)(2)(i)(E)(1)(i) and properly
reports such gain (or loss) on its U.S.
income tax return, then the domestic
liquidating corporation shall not
recognize gain attributable to such
property under paragraph (b)(2)(i)(E)(2)
of this section.

(ii) Other triggering events. If, within
the ten-year period from the date of
distribution, any qualifying property
ceases to be used by the foreign
distributee corporation in the conduct of
a trade or business in the United States
(other than by reason of a taxable
disposition described in paragraph
(b)(2)(i)(E)(1)(i) of this section, a
nontriggering event described in
paragraph (b)(2)(i)(E)(4) of this section,
or a nontriggering transfer described in
paragraph (b)(2)(i)(E)(5) of this section),
then the foreign distributee corporation
shall recognize gain (but not loss)
attributable to such property and
properly report it on a timely filed U.S.
income tax return. If the foreign
distributee corporation properly reports
gain under this paragraph (or if such
qualified property is not gain property
on the date that it ceases to be used in

the foreign distributee corporation’s
U.S. trade or business), then the
domestic liquidating corporation shall
not recognize gain attributable to such
property under paragraph (b)(2)(i)(E)(2)
of this section. The gain recognized
under this paragraph (b)(2)(i)(E)(1)(ii)
shall be an amount equal to the fair
market value of the property on the date
it ceases to be used in the foreign
distributee corporation’s U.S. trade or
business less the foreign distributee
corporation’s adjusted basis in such
property.

(2) Gain recognition by the domestic
liquidating corporation—(i) General
rule. If, within the ten-year period from
the date of distribution, any qualifying
property described in paragraph
(b)(2)(i)(B) of this section ceases to be
used by the foreign distributee
corporation (or a qualifying transferee
described in paragraph (b)(2)(i)(E)(5) of
this section) in the conduct of a trade or
business in the United States for any
reason (including but not limited to the
sale or exchange of such property or the
removal of the property from conduct of
the trade or business), then, except to
the extent gain (or loss) is recognized
under paragraph (b)(1)(i)(E)(1) of this
section, the domestic liquidating
corporation shall recognize the gain (but
not loss) realized but not recognized
upon the initial distribution of such
item of property. The domestic
liquidating corporation shall recognize
gain pursuant to this paragraph
(b)(2)(1)(E)(2)(i) on the amended U.S.
income tax return described in
paragraph (b)(2)(i)(E)(2)(ii) of this
section.

(ii) Amended return. If gain
recognition is required pursuant to
paragraph (b)(2)(i)(E)(2)(i) of this
section, the foreign distributee
corporation shall file an amended U.S.
income tax return on behalf of the
domestic liquidating corporation for the
year of the distribution of such item of
property. On the amended return, the
domestic liquidating corporation may
use any losses (or credits) existing in the
year of the distribution to offset the gain
recognized pursuant to paragraph
(b)(2)(1)(E)(2)(i) of this section (or the tax
thereon), provided that the losses (or
credits) were otherwise available in the
year distribution and were not used in
another year. The amended return shall
be filed no later than the due date
(including extensions) for the return of
the foreign distributee corporation for
the taxable year in which the property
ceases to be used by the foreign
distributee corporation in the conduct of
a trade or business in the United States.

(iii) Interest. If the domestic
liquidating corporation owes additional
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tax pursuant to paragraph
(b)(2)(1)(E)(2)(i) of this section for the
year of liquidation, then interest must
be paid on that amount at the rates
determined under section 6621. The
interest due will be calculated from the
due date of the domestic liquidating
corporation’s U.S. income tax return for
the year of the distribution to the date
on which the additional tax for that year
is paid.

(iv) Joint and several liability. The
foreign distributee corporation shall be
jointly and severally liable for any tax
owed by the domestic liquidating
corporation as a result of the application
of this section, and shall succeed to the
domestic liquidating corporation’s
agreement to extend the statute of
limitations on assessments and
collections under section 6501.

(3) Schedule for property no longer
used in a U.S. trade or business. If
qualifying property (other than
inventory) ceases to be used by the
foreign distributee corporation in the
conduct of a U.S. trade or business in
the ten-year period beginning on the
date of distribution of such property
from the domestic liquidating
corporation to the foreign distributee
corporation, then the foreign distributee
corporation shall list on a separate
schedule (attached to its U.S. income
tax return for the year of cessation) all
such qualifying property. For purposes
of this paragraph (b)(2)(i)(E)(3), property
ceases to be used in a U.S. trade or
business whenever such property is
sold, exchanged, or otherwise removed
from the U.S. trade or business,
irrespective of whether the domestic
liquidating corporation filed an
amended return under paragraph
(b)(2)(i1)(E)(2) of this section, and
irrespective of whether the property
ceases to be used in the foreign
distributee corporation’s U.S. trade or
business by virtue of a nontriggering
event described in paragraph
(b)(2)(i1)(E)(4) of this section or a
nontriggering transfer described in
paragraph (b)(2)(i)(E)(5) of this section.

(4) Nontriggering events—(i)
Conversions, certain exchanges, and
abandonment. Gain (or loss) under this
paragraph (b)(2)(i)(E) shall not be
triggered if qualifying property
described in paragraph (b)(2)(i)(B) of
this section is involuntarily converted
into, or exchanged for, similar
qualifying property used in the conduct
of a trade or business in the United
States, to the extent such conversion or
exchange qualifies for nonrecognition
under section 1033 or 1031. Also, the
abandonment or disposal of worthless
or obsolete property shall not trigger

gain (or loss) under this paragraph
(bY)(H)(E).

(if) Amendment to Master Property
Description. If the foreign distributee
corporation acquires replacement
property by virtue of a conversion or
exchange of the qualifying property
under this paragraph (b)(2)(i)(E)(4), then
the foreign distributee corporation shall
attach to its U.S. income tax return for
the year of the acquisition such
replacement property a schedule
entitled “Amendment to Master
Property Description Required by
§1.367(e)-2(b)(2)(i)” that lists the
replacement property and the property
being replaced.

(5) Nontriggering transfers to qualified
transferees. Gain (or loss) under this
paragraph (b)(2)(i)(E) will not be
triggered if qualifying property
described in paragraph (b)(2)(i)(B) of
this section is transferred to another
person (qualified transferee) in a
transaction qualifying for
nonrecognition under the Internal
Revenue Code (other than transactions
described in paragraphs (b)(2)(i)(E)(4)(i)
and (c)(1) of this section), if—

(i) The qualified transferee (and all
other subsequent qualified transferees),
immediately thereafter and for the ten-
year period beginning on the date of the
initial distribution of such qualifying
property from the domestic liquidating
corporation to the foreign distributee
corporation, uses the property in the
conduct of a trade or business in the
United States;

(if) The foreign distributee corporation
(or its successor in interest) prepares
and attaches to its U.S. income tax
return for the year of transfer a
statement entitled ‘““Required Statement
under §1.367(e)-2(b)(2)(i)(E)(5) for
Property Transferred to a Qualified
Transferee” that is signed under
penalties of perjury by an authorized
officer of the foreign distributee
corporation and by a person similarly
authorized by the qualified transferee;

(iii) The statement described in
paragraph (b)(2)(i)(E)(5)(ii) of this
section shall contain a description of all
qualifying property transferred by the
foreign distributee corporation (or
qualified transferee) to the qualified
transferee (or subsequent qualified
transferee);

(iv) The statement described in
paragraph (b)(2)(i)(E)(5)(ii) of this
section shall also contain an
identification of the qualified transferee
(or subsequent qualified transferee),
including its name and address,
taxpayer identification number,
residence, and place of incorporation (if
applicable);

(v) The statement described in
paragraph (b)(2)(i)(E)(5)(ii) of this
section shall also contain a declaration
by the qualifying transferee (or
subsequent qualifying transferee) that it
irrevocably waives any right under any
treaty (whether or not currently in force
at the time of the liquidation) to sell or
exchange any item of such property
without U.S. income taxation or at a
reduced rate of taxation, or to derive
income from the use of any item of such
qualifying property without U.S. income
taxation or at a reduced rate of taxation;
and

(vi) A declaration that the transfer to
the qualifying transferee (or subsequent
qualifying transferee) is one to which
the rules of this paragraph (b)(2)(i)(E)(5)
apply and a certification that the foreign
distributee corporation (or its successor
in interest) and the qualifying transferee
(or subsequent qualifying transferee)
agree to all of the terms and conditions
set forth in paragraph (b)(2)(i)(E)(1) of
this section, replacing ‘““foreign
distributee corporation” with
“qualifying transferee’” and replacing
references to ‘““‘section 882(a)’” with
‘“section 871(b)” (as the case may be).

(ii) Distribution of certain U.S. real
property interests. A domestic
liquidating corporation shall not
recognize gain (or loss) under paragraph
(b)(1) of this section on the distribution
of a U.S. real property interest (other
than stock in a former U.S. real property
holding corporation that is treated as a
U.S. real property interest for five years
under section 897(c)(1)(A)(ii)). If
property distributed by the domestic
liquidating corporation is a U.S. real
property interest that qualifies for
nonrecognition under this paragraph
(b)(2)(ii) in addition to nonrecognition
provided by paragraph (b)(2)(i) of this
section, then the domestic liquidating
corporation shall secure nonrecognition
pursuant to this paragraph (b)(2)(ii) and
not pursuant to the provisions of
paragraph (b)(2)(i) of this section.

(iii) Distribution of stock of domestic
subsidiary corporations—(A) Conditions
for nonrecognition. A domestic
liquidating corporation shall not
recognize gain or loss under paragraph
(b)(1) of this section on a distribution of
stock of an 80 percent domestic
subsidiary corporation, if the domestic
liquidating corporation attaches a
statement described in paragraph
(b)(2)(iii)(D) of this section to its U.S.
income tax return for the year of the
distribution of such stock. For purposes
of this paragraph (b)(2)(iii), a
corporation is an 80 percent domestic
subsidiary corporation, if—

(1) The subsidiary corporation is a
domestic corporation (but not a foreign
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corporation that has made an election
under section 897(i) to be treated as a
U.S. corporation for purposes of section
897);

(2) The domestic liquidating
corporation owns (directly) at least 80
percent of the total voting power of the
stock of such corporation; and

(3) The domestic liquidating
corporation owns (directly) at least 80
percent of the total value of all stock of
such corporation.

(B) Exceptions when the liquidating
corporation is a U.S. real property
holding corporation. If the domestic
liquidating corporation is a U.S. real
property holding corporation (as
defined in section 897(c)(2)) at the time
of liquidation (or was a U.S. real
property holding corporation with
respect to the foreign distributee
corporation during the five year period
ending on the date of liquidation), then
the exception in paragraph (b)(2)(iii)(A)
of this section shall apply only to the
distribution of stock of an 80 percent
domestic subsidiary corporation that is
a U.S. real property holding corporation
(as defined in section 897(c)(2)) at the
time of the liquidation and immediately
thereafter.

(C) Anti-abuse rule. (1) The exception
in paragraph (b)(2)(iii)(A) of this section
shall not apply, if a principal purpose
of the distribution of the 80 percent
domestic subsidiary corporation’s stock
is the avoidance of U.S. tax that would
have been imposed on the domestic
liquidating corporation’s disposition of
such stock (directly or indirectly) to an
unrelated party. A distribution may
have a principal purpose of tax
avoidance even though the tax
avoidance purpose is outweighed by
other purposes (taken together or
separately).

(2) For purposes of paragraph
(b)(2)(iii)(C)(2) of this section, a
distribution of stock of the 80 percent
domestic subsidiary corporation will be
deemed to have been made pursuant to
a plan, one of the principal purposes of
which was the avoidance of U.S. tax, if
the foreign distributee corporation
disposes of any such stock within two
years of such distribution. The rule in
this paragraph (b)(2)(iii)(C)(2) will not
apply if the foreign distributee
corporation can demonstrate to the
satisfaction of the Commissioner that a
principal purpose of the liquidation was
not the avoidance of U.S. tax.

(D) Required statement. The statement
required by paragraph (b)(2)(iii)(A) of
this section shall be entitled “Required
Statement under 8 1.367(e)-2(b)(2)(iii)
for Stock of 80 Percent Domestic
Subsidiary Corporations” and shall be
prepared by the domestic liquidating

corporation and shall be signed under
penalties of perjury by an authorized
officer of the domestic liquidating
corporation and by an authorized officer
of the foreign distributee corporation.
The required statement shall contain a
certification that states that if the foreign
distributee corporation disposes of any
stock subject to paragraph (b)(2)(iii)(A)
of this section in a transaction described
in paragraph (b)(2)(iii)(C) of this section,
then the domestic liquidating
corporation shall recognize all realized
gain attributable to such stock at the
time of distribution, and the domestic
liquidating corporation (or the foreign
distributee corporation on behalf of the
domestic liquidating corporation) shall
file a U.S. income tax return (or
amended U.S. income tax return, as the
case may be) for the year of distribution
reporting the gain attributable to such
stock.

(3) Other consequences—(i)
Distributee basis in property. The
foreign distributee corporation’s basis in
property subject to this paragraph (b)
shall be the same as the domestic
liquidating corporation’s basis in such
property immediately before the
liquidation, increased by any gain, or
reduced by any loss recognized by the
domestic liquidating corporation on
such property pursuant to paragraph
(b)(2) of this section. In no case,
however, will the foreign distributee
corporation’s adjusted basis in
distributed property exceed the fair
market value of such property at the
time of liquidation.

(if) Reporting under section 6038B.
Section 6038B and the regulations
thereunder apply to a domestic
liquidating corporation’s transfer of
property to a foreign distributee
corporation under section 367(¢)(2).

(iii) Other rules. For other rules that
may be applicable, see sections 1248,
897, and 381.

(c) Distribution by a foreign
corporation—(1) General rule—gain and
loss not recognized. If a foreign
corporation (foreign liquidating) makes
a distribution of property in complete
liquidation under section 332 to a
foreign corporation (foreign distributee)
that meets the stock ownership
requirements of section 332(b) with
respect to stock in the foreign
liquidating corporation, then, except as
provided in paragraph (c)(2) of this
section, section 337 (a) and (b)(1) shall
apply and the foreign liquidating
corporation shall not recognize gain (or
loss) on the distribution under section
367(e)(2). If a foreign liquidating
corporation distributes a partnership
interest (whether foreign or domestic),
then such corporation shall be treated as

having distributed a proportionate share
of partnership property in accordance
with the principles of paragraph
(b)(2)(iii) of this section.

(2) Exceptions—(i) Property used in a
U.S. trade or business—(A) General
rule. A foreign liquidating corporation
(including a corporation that has made
an effective election under section
897(i)) that makes a distribution
described in paragraph (c)(1) of this
section shall recognize gain on the
distribution of qualified property, as
described in paragraph (b)(2)(i)(B) of
this section (other than U.S. real
property interests), that is used by the
foreign liquidating corporation in the
conduct of a trade or business within
the United States at the time of
distribution.

(B) Ten-year active U.S. business
exception. A foreign liquidating
corporation shall not recognize gain
under paragraph (c)(2)(i)(A) of this
section, if—

(1) The foreign distributee
corporation, immediately thereafter and
for the ten-year period beginning on the
date of the distribution of such property,
uses the property in the conduct of a
trade or business in the United States;

(2) The foreign distributee corporation
is not entitled to benefits under a
comprehensive income tax treaty (this
requirement shall apply only if the
foreign liquidating corporation (or
predecessor corporation) was not
entitled to benefits under a
comprehensive income tax treaty); and

(3) The foreign liquidating
corporation and foreign distributee
corporation attach the statement
described in paragraph (c)(2)(i)(C) of
this section to their U.S. income tax
returns for their taxable years that
include the distribution.

(C) Required statement. The statement
required by paragraph (c)(2)(i)(B)(3) of
this section shall be entitled ““Required
Statement under 8§ 1.367(e)-2(c)(2)(i),”
shall be prepared by foreign liquidating
corporation, shall be signed under
penalties of perjury by an authorized
officer of the foreign liquidating
corporation and by an authorized officer
of the foreign distributee corporation,
and shall be identical to the statement
described in paragraph (b)(2)(i)(C) of
this section, except that “‘§ 1.367(e)—
2(c)(2)(i)(B)” shall be substituted for
references to ““§ 1.367(e)—-2(b)(2)(i)”” and
“foreign liquidating corporation’ shall
be substituted for ‘““domestic liquidating
corporation’” each time it appears.
References in the rules of paragraph
(b)(2)(i)(C) of this section to various
rules in paragraph (b) of this section
shall be applied as if such references
were to this paragraph (c). However, the
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statement described in this paragraph
(©)(2)(i)(C) shall be modified as follows:

(1) The foreign distributee corporation
shall not be required to waive its
income tax treaty benefits as required by
§1.367(e)-2(b)(2)(i)(C)(4), unless—

(i) The foreign liquidating corporation
was required to waive its treaty benefits
under paragraph (b)(2)(i)(C)(4) of this
section in connection with the
distribution of such property in a prior
liquidation distribution subject to the
provisions of this section; or (ii) The
foreign distributee corporation is
entitled benefits under a treaty to which
the foreign liquidating corporation was
not entitled.

(2) If the foreign distributee is
required to waive treaty benefits
because of paragraph (c)(2)(i)(C)(1)(ii) of
this section, then the foreign distributee
shall only be required to waive benefits
that were not available to the foreign
liquidating corporation (or a
predecessor corporation) prior to
liquidation.

(3) The property description
described in paragraph (b)(2)(i)(C)(2) of
this section shall include only the
qualified U.S. trade or business property
described in paragraph (c)(2)(i) of this
section.

(D) Operating rules. By the foreign
liquidating corporation’s claiming
nonrecognition under paragraph
(c)(2)(i)(B) of this section and filing a
statement described in paragraph
(c)(2)(i)(C) of this section, the foreign
liquidating corporation and the foreign
distributee corporation agree to be
subject to the rules of paragraph (c)(2)(i)
of this section, as well as the rules of
paragraphs (b)(2)(i)(D) and (E) of this
section. In applying the rules of
paragraphs (b)(2)(i)(D) and (E) of this
section, “foreign liquidating
corporation” shall be used instead of
“domestic liquidating corporation’ each
time it appears. References in the rules
of paragraphs (b)(2)(i)(D) and (E) of this
section to various rules in paragraph (b)
of this section shall be applied as if such
references were to this paragraph (c).

(ii) Property formerly used in a United
States trade or business. A foreign
liquidating corporation that makes a
distribution described in paragraph
(c)(2) of this section shall recognize gain
(but not loss) on the distribution of
property (other than U.S. real property
interests) that had ceased to be used by
the foreign liquidating corporation in
the conduct of a U.S. trade or business
within the ten-year period ending on the
date of distribution and that would have
been subject to section 864(c)(7) had it
been disposed. Section 864(c)(7) shall
govern the treatment of any gain
recognized on the distribution of assets

described in this paragraph as income
effectively connected with the conduct
of a trade or business within the United
States.

(3) Other consequences—(i)
Distributee basis in property. The
foreign distributee corporation’s basis in
property subject to this paragraph (c)
shall be the same as the foreign
liquidating corporation’s basis in such
property immediately before the
liquidation, increased by any gain, or
reduced by any loss recognized by the
foreign liquidating corporation on such
property, pursuant to paragraph (c)(2) of
this section. In no event, however, will
the foreign distributee corporation’s
adjusted basis in distributed property
exceed the fair market value of such
property at the time of liquidation.

(ii) Other rules. For other rules that
may apply, see sections 367(b) and 381.

(d) Anti-abuse rule. The
Commissioner may require either a
domestic liquidating corporation or a
foreign liquidating corporation to
recognize gain on a distribution in
liquidation described in paragraph (b) or
(c) of this section (or treat the
liquidating corporation as if it had
recognized loss on a distribution in
liquidation), if a principal purpose of
the liquidation is the avoidance of U.S.
tax (including, but not limited to, the
distribution of a liquidating
corporation’s earnings and profits with
a principal purpose of avoiding U.S.
tax). A liquidation may have a principal
purpose of tax avoidance even though
the tax avoidance purpose is
outweighed by other purposes (taken
together or separately).

(e) Effective date. This section shall be
applicable to distributions occurring 30
days after August 9, 1999 or, if taxpayer
so elects, to distributions in taxable
years ending after August 8, 1999.

Par. 4. Section 1.6038B-1 is amended
by revising the fourth sentence of
paragraph (a), the first sentence of
paragraph (b)(1)(i), and paragraphs (d),
(e), and (g) to read as follows:

§1.6038B-1 Reporting of certain
transactions to foreign corporations.

(@) * * * Section 1.6038B—1(e)
describes the filing requirements for
property transfers described in section
367(e). * * *

(b) Time and manner of reporting—(1)
In general—(i) Reporting procedure.
Except for stock or securities qualifying
under the special reporting rule of
paragraph (b)(2) of this section, or cash,
which is subject to special rules
contained in paragraph (b)(3) of this
section, any U.S. person that makes a
transfer described in section
6038B(a)(1)(A), 367(d), or 367(e), is

required to report pursuant to section
6038B and the rules of this section and
must attach the required information to
Form 926, “‘Return by Transferor of
Property to a Foreign Corporation.”

* * *
* * * * *

(d) [Reserved]. For further guidance,
see §1.6038B-1T(d).

(e) Transfers subject to section
367(e)—(1) In general. If a domestic
corporation (distributing corporation)
makes a distribution described in
section 367(¢e)(1) or section 367(e)(2),
the distributing corporation must
comply with the reporting requirements
of this paragraph (e). Unless otherwise
provided in this section, a distributing
corporation making a distribution
described in sections 367(e)(1) or
367(e)(2) must file a Form 926, “Return
by a U.S. Transferor of Property to a
Foreign Corporation (under section
367),” as amended and modified by this
section.

(2) Reporting requirements for section
367(e)(1) distributions of domestic
controlled corporations. A domestic
distributing corporation making a
distribution of the stock or securities of
a domestic corporation under section
355 is not required to file a Form 926,
as described in paragraph (e)(1) of this
section, and shall have no other
reporting requirements under section
6038B.

(3) Reporting requirements for section
367(e)(1) distributions of foreign
controlled corporations. If the
distributing corporation makes a section
355 distribution of the stock or
securities of a foreign controlled
corporation to distributee shareholders
who are not qualified U.S. persons, as
defined in §1.367(e)-1(b)(1), then the
distributing corporation shall complete
Part 1 of the Form 926 and attach a
signed copy of such form to its U.S.
income tax return for the year of the
distribution. The distributing
corporation shall also attach to its U.S.
income tax return for the year of
distribution a statement signed under
the penalties of perjury entitled,
“Addendum to Form 926.” The
addendum shall contain a brief
description of the transaction, state the
number of shares distributed to
distributees who are not qualified U.S.
persons (applying the rules contained in
§1.367(e)-1(d)), and state the basis and
fair market value of the distributed stock
or securities (including a list stating the
amounts that were distributed to
distributees who were not qualified U.S.
persons and distributees who were
qualified U.S. persons).

(4) Reporting rules for section
367(e)(2) distributions by domestic
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liquidating corporations. If the
distributing corporation makes a
distribution of property in complete
liquidation under section 332 to a
foreign distributee corporation that
meets the stock ownership requirements
of section 332(b) with respect to the
stock of the distributing corporation,
then the distributing corporation shall
complete a Form 926 and attach a
signed copy of such form to its U.S.
income tax return for the year of the
distribution. The property description
contained in Part Il of the Form 926
shall contain a description of all
property distributed by the liquidating
corporation (regardless of whether the
property qualifies for nonrecognition).
The description shall also identify the
property excepted from gain recognition
under §1.367(e)-2(b)(2)(ii) and (iii). If
the distributing corporation distributes
property that will be used by the foreign
distributee corporation in a U.S. trade or
business and the distributing
corporation does not recognize gain on
such distribution under § 1.367(e)-
2(b)(2)(i), then the distributing
corporation may satisfy the
requirements of this section by
completing Part 1 of the Form 926,
noting thereon that the information
required by the Form 926 is contained
in the statement required by §1.367(e)—
2(b)(2)(i1)(C)(2), and attaching a signed
copy of the Form 926 to its U.S. income
tax return for the year of the
distribution.

* * * * *

(g) Effective dates. This section
applies to transfers occurring on or after
July 20, 1998, except paragraph (e) of
this section, which applies to transfers
that are subject to §81.367(e)-1(f) and
1.367(e)—2(e). See §1.6038B—1T for
transfers occurring prior to July 20,
1998 See also §1.6038B-1T(e) in effect
prior to August 9, 1999, (as contained in
26 CFR part 1 revised April 1, 1999) for
transfers described in section 367(e) that
are not subject to 88 1.367(e)-1(f) and
1.367(e)-2(e).

Par. 5. Section 1.6038B-1T is
amended by revising the section
heading, revising paragraph (e) and
revising the first sentence of paragraph
(9), to read as follows.

§1.6038B-1T Reporting of certain
transactions to foreign corporations
(temporary).

* * * * *

(e) [Reserved] For further guidance,
see §1.6038B-1(e).
* * * * *

(g) Effective date. This section applies

to transfers occurring after December 31,
1984, * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 6. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 7. In §602.101, paragraph (b) is
amended in the table by removing the
entries for 1.367(e)-1T and 1.367(e)-2T,
revising the entry for 1.6038B-1, and
adding entries in numerical order to
read as follows:

8602.101 OMB Control numbers.

* * * * *

(b)* * *

CFR part or section where Current OMB

identified and described Control No.

* * * * *
1.367(€)—1 .ooveveveeceerererernnnns 1545-1487
1.367(€)—2 eeeveiiieeeieeeeienne 1545-1487

* * * * *
1.6038B-1 ......ccoeevveeeeeeenn. 1545-1487

1545-1615

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: July 29, 1999.

Donald C. Lubick,

Assistant Secretary of the Treasury.

[FR Doc. 99-20092 Filed 8-6-99; 8:45 am]

BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RI-38-6985a; A—1-FRL-6411-3]

Approval and Promulgation of Air
Quality Implementation Plans; Revised
Format of 40 CFR Part 52 for Materials
Being Incorporated by Reference for
Rhode Island

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is revising the format of
40 CFR part 52 for materials submitted
by Rhode Island that are incorporated
by reference (IBR) into its respective
State implementation plan (SIP). The
regulations affected by this format
change have all been previously
submitted by the respective State agency
and approved by EPA.

EFFECTIVE DATE: This action is effective
August 9, 1999.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 1, One
Congress Street, Boston, MA 02203;
Office of Air and Radiation, Docket and
Information Center (Air Docket), EPA,
401 M Street, SW, Room M1500,
Washington, DC 20460; and Office of
the Federal Register, 800 North Capitol
Street, NW, Suite 700, Washington, D.C.

FOR FURTHER INFORMATION CONTACT: Mr.
Donald O. Cooke, Environmental
Scientist, at the above Region 1 address
or at (617) 918-1668.

SUPPLEMENTARY INFORMATION: This
format revision will primarily affect the
“Identification of plan’ sections of 40
CFR part 52, as well as the format of the
SIP materials that will be available for
public inspection at the Office of the
Federal Register (OFR), the Air and
Radiation Docket and Information
Center located in Waterside Mall,
Washington, D.C., and the Regional
Office. The sections of 40 CFR part 52
pertaining to provisions promulgated by
EPA or State-submitted materials not
subject to IBR review remain
unchanged.

Background

Each State is required to have a SIP
which contains the control measures
and strategies which will be used to
attain and maintain the national
ambient air quality standards (NAAQS).
The SIP is extensive, containing such
elements as emission inventories,
monitoring network, attainment
demonstrations, and enforcement
mechanisms. The control measures and
strategies must be formally adopted by
each State after the public has had an
opportunity to comment on them. They
are then submitted to EPA as SIP
revisions on which EPA must formally
act.

Once these control measures are
approved by EPA after notice and
comment, they are incorporated into the
SIP and are identified in part 52
(Approval and Promulgation of
Implementation Plans), Title 40 of the
Code of Federal Regulations (40 CFR
part 52). The actual State Regulations
which are approved by EPA are not
reproduced in their entirety in 40 CFR
part 52, but are “incorporated by
reference,” which means that the
citation of a given State regulation with
a specific effective date has been
approved by EPA. This format allows
both EPA and the public to know which
measures are contained in a given SIP
and insures that the State is enforcing
the regulations. It also allows EPA and
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the public to take enforcement action,
should a State not enforce its SIP-
approved regulations.

The SIP is a living document which
can be revised by the State as necessary
to address the unique air pollution
problems in the State. Therefore, EPA
from time to time must take action on
SIP revisions which may contain new
and/or revised regulations as being part
of the SIP. On May 22, 1997 (62 FR
27968), EPA revised the procedures for
incorporating by reference Federally-
approved SIPs, as a result of
consultations between EPA and OFR.
EPA began the process of developing (1)
a revised SIP document for each State
that would be incorporated by reference
under the provisions of 1 CFR part 51;
(2) a revised mechanism for announcing
EPA approval of revisions to an
applicable SIP and updating both the
IBR document and the CFR, and (3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures
and ““Identification of plan’ format are
discussed in further detail in the May
22, 1997, Federal Register document.

Content of Revised IBR Document

The new SIP compilations contain the
Federally-approved portion of
regulations and source specific permits
submitted by each State agency. These
regulations and source specific permits
have all been approved by EPA through
previous rule making actions in the
Federal Register. The compilations are
stored in 3-ring binders and will be
updated, primarily on an annual basis.

Each compilation contains two parts.
Part 1 contains the regulations and part
2 contains the source specific permits
that have been approved as part of the
SIP. Each part has a table of contents
identifying each regulation or each
source specific permit. The table of
contents in the compilation corresponds
to the table of contents published in 40
CFR part 52 for these States. The
Regional EPA Offices have the primary
responsibility for ensuring accuracy and
updating the compilations. The Region
1 EPA Office developed and will
maintain the compilations for Rhode
Island. A copy of the full text of each
State’s current compilation will also be
maintained at the Office of the Federal
Register and EPA’s Air Docket and
Information Center.

EPA is continuing, with this
document, the phasing in of SIP
compilations for individual States. This
revised format is consistent with the SIP
compilation requirements of section
110(h)(1) of the Clean Air Act.

Revised Format of the “Identification of
Plan” Sections in Each Subpart

In order to better serve the public,
EPA is revising the organization of the
“ldentification of plan” section and
including additional information which
will make it clearer as to what
provisions constitute the enforceable
elements of the SIP.

The revised Identification of plan
section will contain five subsections: (a)
Purpose and scope, (b) Incorporation by
reference, (c) EPA approved regulations,
(d) EPA approved source specific
permits, and (e) EPA approved
nonregulatory provisions such as
transportation control measures,
statutory provisions, control strategies,
monitoring networks, etc.

Enforceability and Legal Effect

All revisions to the applicable SIP
become federally enforceable as of the
effective date of the revisions to
paragraph (c), (d) or (e) of the applicable
identification of plan found in each
subpart of 40 CFR part 52. To facilitate
enforcement of previously approved SIP
provisions and provide a smooth
transition to the new SIP processing
system, EPA is retaining the original
Identification of Plan section,
previously appearing in the CFR as the
first or second section of part 52 for
each State subpart. After an initial two
year period, EPA will review its
experience with the new system and
enforceability of previously approved
SIP measures, and will decide whether
or not to retain the Identification of plan
appendices for some further period.

Notice of Administrative Change

Today'’s rule constitutes a
“housekeeping’ exercise to ensure that
all revisions to State programs that have
occurred are accurately reflected in 40
CFR part 52. State SIP revisions are
controlled by EPA regulations at 40 CFR
part 51. When EPA receives a formal SIP
revision request, the Agency must
publish the proposed revision in the
Federal Register and provide for public
comment before approval.

EPA has determined that today’s rule
falls under the ““good cause’ exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding ““good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs.

Under section 553 of the APA, an
agency may find good cause where
procedures are “‘impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“‘unnecessary’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under Executive
Order (E.O.) 12866, entitled ‘“‘Regulatory
Planning and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 12875
requires EPA to provide to the Office of
Management and Budget a description
of the extent of EPA’s prior consultation
with representatives of affected State,
local, and tribal governments, the nature
of their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
State, local, and tribal governments “‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today’s rule does not create a
mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
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environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new

requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of State
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and

the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the
Rhode Island SIP compilation has
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: July 19, 1999.
John P. DeVillars,
Regional Administrator, Region 1.
Part 52 of chapter I, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED)]

1. The authority for citation for part
52 continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart OO—Rhode Island

2. Section 52.2070 is redesignated as
§52.2087 and the heading and
paragraph (a) are revised to read as
follows:

§52.2087 Original identification of plan
section.

(a) This section identifies the original
“Air Implementation Plan for the State
of Rhode Island’ and all revisions
submitted by Rhode Island that were
federally approved prior to August 9,
1999.

* * * * *

3. A new 852.2070 is added to read
as follows:

§52.2070 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
implementation plan for Rhode Island
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under section 110 of the Clean Air Act,
42 U.S.C. 7401-7671q and 40 CFR part
51 to meet national ambient air quality
standards.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c) and (d)
of this section with an EPA approval
date prior to August 9, 1999 was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,
and notice of any change in the material

will be published in the Federal
Register. Entries in paragraphs (c) and
(d) of this section with EPA approval
dates after August 9, 1999, will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 1 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the

State implementation plan as of August
9, 1999.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 1 EPA Office at
One Congress Street, Boston, MA 02203;
the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.; or at the EPA, Air and
Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
SW., Washington, DC. 20460.

(c) EPA approved regulations.

EPA APPROVED RHODE ISLAND REGULATIONS

State citation Title/subject S:?Jee ggteec' EPA approval date Explanations
Air Pollution Control Visible emissions. ......... 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 1.
Air Pollution Control Handling of soft coal. .... 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 2.
Air Pollution Control Particulate emissions 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 3. from industrial proc-
esses..
Air Pollution Control Open fires. .....ccccevvneeene 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 4.
Air Pollution Control Fugitive dust. ............... 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 5.
Air Pollution Control Opacity monitors. .......... 11/22/89 | 09/30/91, 56 FR 49416.
Regulation 6.
Air Pollution Control Emission of air contami- 07/19/77 | 05/07/81, 46 FR 25446.
Regulation 7. nants detrimental to
persons or property..
Air Pollution Control Limitation of sulfur in 05/02/85 | 01/08/86, 51 FR 756.
Regulation 8. fuels..
Air Pollution Control Air pollution control per- 08/19/96 | 06/02/99, 64 FR 29563 | Except for Chapters 9.13, 9.14, 9.15, and Ap-
Regulation 9. mits.. pendix A.
Air Pollution Control Air pollution episodes. .. 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 10.
Air Pollution Control Petroleum liquids mar- 01/31/93 | 12/17/93, 58 FR 65933.
Regulation 11. keting and storage..
Air Pollution Control Incinerators. .........c.c..... 04/22/81 | 04/26/82, 47 FR 17817.
Regulation 12.
Air Pollution Control Re- | Particulate emissions 10/05/82 | 03/29/83, 48 FR 13027.
visions to Regulation from fossil fuel fired
13. steam or hot water
generating units..
Air Pollution Control Record keeping and re- 01/31/93 | 01/10/95, 60 FR 2526.
Regulation 14. porting..
Air Pollution Control Control of organic sol- 12/10/89 | 09/30/91, 56 FR 49416 | Except subsections 15.1.16 and 15.2.2.
Regulation 15. vent emissions..
Air Pollution Control Operation of air pollution 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 16. control system..
Air Pollution Control OdOrs. ..oovceveiieiieeieee 02/22/77 | 05/07/81, 46 FR 25446.
Regulation 17.
Air Pollution Control Control of emissions 12/10/89 | 09/30/91, 56 FR 49416 | Except subsections 18.1.8, 18.2.1, 18.3.2(d),
Regulation 18. from solvent metal 18.3.3(f), and 18.5.2.
cleaning..
Air Pollution Control Control of VOCs from 10/30/92 | 10/18/94, 59 FR 52429 | Except 19.2.2, and the last sentence of 19.1.1,
Regulation 19. surface coating oper- which RI did not submit as part of the SIP.
ations..
Air Pollution Control Control of VOCs from 12/10/89 | 09/30/91, 56 FR 49416 | Except subsections 21.1.15, and 21.2.2, and
Regulation 21. printing operations.. portion of subsection 21.5.2(h) which states
“equivalent to” in the parenthetical.
Air Pollution Control Control of volatile or- 10/30/92 | 10/18/94, 59 FR 52429 | Except 25.2.2, which RI did not submit as part of
Regulation 25. ganic compound the SIP.
emissions from cut-
back and emulsified
asphalt..
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EPA APPROVED RHODE ISLAND REGULATIONS—Continued

State citation Title/subject S:ﬁ,tg ggtic- EPA approval date Explanations
Air Pollution Control Control of organic sol- 10/30/92 | 10/18/94, 59 FR 52429 | Except 26.2.3, which RI did not submit as part of
Regulation 26. vent emissions from the SIP.
manufacture of syn-
thesized pharma-
ceutical products..
Air Pollution Control Control of nitrogen oxide 01/16/96 | 09/02/97, 62 FR 46202.
Regulation 27. emissions..
Air Pollution Control EmISSIions. ......ccccocveeenee 04/28/95 | 03/22/96, 61 FR 11735 | This rule limits a source’s potential to emit,
Regulation 29.3. therefore avoiding RACT, Title V Operating
Permit.
Air Pollution Control Control of VOC from 06/27/95 | 02/02/96, 61 FR 3827.
Regulation 30. automotive refinishing
operations..
Air Pollution Control Consumer and commer- 03/31/94 | 10/30/96, 61 FR 55903 | Except Section 31.2.2. and Section 31.5.2.
Regulation 31. cial products..
Air Pollution Control Marine vessels. ............. 03/31/94 | 04/04/96, 60 FR 14978 | Except Section 32.2.2 which Rhode Island did
Regulation 32. not submit as part of the SIP revision.
Air Pollution Control Architectural and indus- 03/31/94 | 10/30/96, 61 FR 55903 | Except Section 33.2.2, and Section 33.5.2.
Regulation 33. trial maintenance
coatings..
Air Pollution Control Nitrogen Oxides Allow- 06/10/98 | 06/02/99, 64 FR 29567.

Regulation 38.

ance Program..

(d) EPA-approved State Source specific requirements.

EPA-APPROVED RHODE ISLAND SOURCE SPECIFIC REQUIREMENTS

Name of source

Permit No.

State effec-
tive date

EPA approval date

Explanations

Narragansett Electric
Company South Street
Station in Providence.

Stanley Bostitch,
Bostitch Division of
Textron.

Keene Corporation, East
Providence, RI.

Tech Industries ..............

A.H. File No. 83-12-AP

A.H. File No. 85-8-AP

A.H. File No. 85-10-AP

File No. 86-12-AP

08/29/83

06/06/85

09/12/85

11/24/187

07/27/84, 49 FR 30177

12/11/86, 51 FR 44604

08/31/87, 52 FR 2793 ...

03/10/89, 54 FR 10147

Revisions to Air Pollution Control Regulation 8,
“Sulfur Content of Fuels,” specifying maximum
sulfur-in-coal limits (1.21 Ibs/MMBtu on a 30-
day rolling average and 2.31 Ibs/MMBtu on a
24-hour average). These revisions approve
Section 8.3.4, “Large Fuel Burning Devices
Using Coal,” for South Street Station only.

Rl DEM and Bostitch administrative consent
agreement effective 6/6/85. Requires Bostitch
to reformulate certain solvent-based coatings
to low/no solvent formulation by 12/31/86. Also
addendum dated 9/20/85 defining emission
limitations reformulated coatings must meet.

(A) An administrative consent agreement be-
tween the RI DEM and Bostitch Division of
Textron.

(B) A letter to Bostitch Division of Textron from
the RI DEM dated September 20, 1985 which
serves as an addendum to the consent agree-
ment. The addendum defines the emission
limitations which Bostitch’s Division of Textron
reformulated coatings must meet.

Rl DEM and Keene Corporation administrative
consent agreement effective 9/12/85. Granting
final compliance date extension for the control
of organic solvent emissions from six paper
coating lines.

(A) Letter from the Rl DEM dated November 5,
1985 submitting revisions to the RI SIP.

(B) An administrative consent agreement be-
tween the RI DEM and Keene Corporation.

Rl DEM and Tech Industries original administra-
tive consent agreement (86—12-AP) [except
for provisions 7 and 8] effective 6/12/86, an
addendum effective 11/24/87, defining and im-
posing reasonably available control technology
to control volatile organic compounds.
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EPA-APPROVED RHODE ISLAND SOURCE SPECIFIC REQUIREMENTS—Continued

Name of source

Permit No.

State effec-
tive date

EPA approval date

Explanations

University of Rhode Is-
land.

University of Rhode Is-
land.

Providence Metallizing in
Pawtucket, Rhode Is-
land.

Tillotson-Pearson in
Warren, Rhode Island.

Rhode Island Hospital ...

Osram Sylvania Incor-
porated.

Algonquin Gas Trans-
mission Company.

Bradford Dyeing Asso-
ciation, Inc.

Hoechst Celanese Cor-
poration.

A.P. File No. 87-5-AP ..

File No. 95-50-AP

File No. 87—-2-AP

File No. 90-1-AP ..........

File No. 95-14-AP

File No. 95-14-AP

Air Pollution Permit Ap-
proval, No. 1350.

File No. 95-52-AP

File No. 95-28-AP

File No. 95-62-AP

03/17/87

03/12/96

04/24/90

06/05/90

11/27/95

09/04/96

12/05/95

11/17/95

11/20/95

09/19/89, 54 FR 38517

09/02/97, 62 FR 46202

09/06/90, 55 FR 36635

08/31/90, 55 FR 35623

09/02/97, 62 FR 46202

09/02/97, 62 FR 46202

09/02/97, 62 FR 46202

09/02/97, 62 FR 46202

09/02/97, 62 FR 46202

(A) An administrative consent agreement (86—
12-AP), except for Provisions 7 and 8, be-
tween the Rl DEM and Tech Industries effec-
tive June 12, 1986.

(B) An addendum to the administrative consent
agreement (86-12—AP) between the RI DEM
and Tech Industries. The addendum was ef-
fective November 24, 1987.

(C) Letters dated May 6, 1987; October 15,
1987; and January 4, 1988 submitted to the
EPA by the RI DEM.

Revisions to the SIP submitted by the RI DEM
on April 28, 1989, approving a renewal of a
sulfur dioxide bubble for the University of
Rhode Island.

An administrative consent agreement between
RIDEM and University of Rhode Island, Alter-
native NOx RACT (Rl Regulation 27.4.8)

Define and impose RACT to control volatile or-
ganic compound emissions.

(A) Letter from the RIDEM dated April 26, 1990,
submitting a revision to the RI SIP.

(B) An administrative consent agreement (87—2—
AP) between the RI DEM and Providence Met-
allizing effective July 24, 1987.

(C) An amendment to the administrative consent
agreement (87—-2—-AP) between the RI DEM
and Providence Metallizing effective May 4,
1989.

(D) An addendum to the administrative consent
agreement (87-2—-AP) between the Rl DEM
and Providence Metallizing effective April 24,
1990.

Revisions to the SIP submitted by the RI DEM
on May 24, 1990, to define and impose RACT
to control volatile organic compound emis-
sions.

(A) Letter from the RI DEM dated May 24, 1990
submitting a revision to the RI SIP.

(B) An Administrative consent agreement (90-1-
AP) between the RI DEM and Tillotson-Pear-
son.

Alternative NOx RACT. An administrative con-
sent agreement between the RI DEM and RI
Hospital.

Alternative NOx RACT.

(A) An Administrative consent agreement be-
tween the RI DEM and Osram Sylvania Incor-
porated, file no. 95-14-AP, effective Sep-
tember 4, 1996.

(B) An air pollution Permit approval, no. 1350
Osram Sylvania Incorporated issued by
RIDEM effective May 14,1996.

Alternative NOx RACT.

(A) Letter from the RI DEM dated September 17,
1996 submitting a revision to the RI SIP.

(B) An administrative consent agreement be-
tween RIDEM and Algonquin Gas Trans-
mission Company, effective on December 5,
1995.

Alternative NOx RACT. An administrative con-
sent agreement between RIDEM and Bradford
Dyeing Association, Inc.

Alternative NOx RACT. An administrative con-
sent agreement between RIDEM and Hoechst
Celanese Corporation.
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EPA-APPROVED RHODE ISLAND SOURCE SPECIFIC REQUIREMENTS—Continued

Name of source Permit No. S{?}: ggtic' EPA approval date Explanations
Naval Education and File No. 96-07-AP ....... 03/04/96 | 09/02/97, 62 FR 46202 | Alternative NOx RACT. An administrative con-
Training Center in sent agreement between RIDEM and Naval
Newport. Education and Training Center in Newport.
Rhode Island Economic | File No. 96-04-AP ....... 09/02/97 | 06/02/99, 64 FR 29567 | Alternative NOx RACT. A consent agreement
Development. between RIDEM and Rhode Island Economic
Development Corporation’s Central Heating
Plant in North Kingstown.

(e) Nonregulatory.

RHODE ISLAND NON REGULATORY

Name of non regu-
latory SIP provision

Applicable geographic
or nonattainment area

State submittal date/
effective date

EPA approved date

Explanations

Notice of public hear-
ing..

Miscellaneous non-
regulatory additions
to the plan cor-
recting minor defi-
ciencies.

Compliance schedules

AQMA identifications
for the State of
Rhode Island.

Letter identifying Met-
ropolitan Providence
as an AQMA.

A comprehensive air
quality monitoring
plan, intended to
meet requirements
of 40 CFR part 58.

Attainment plans to
meet the require-
ments of Part D of
the Clean Air Act,
as amended in
1977, Included are
plans to attain the
carbon monoxide
and ozone stand-
ards and informa-
tion allowing for the
re-designation of
Providence to non-
attainment for the
primary TSP stand-
ard based on new
data.

A program for the re-
view of construction
and operation of
new and modified
major stationary
sources of pollution
in non-attainment
areas.

Certain miscellaneous
provisions unrelated
to Part D are also
included.

Section VI, Part Il,
“Stationary Source
Permitting and En-
forcement” of the
narrative.

Statewide

Statewide

Statewide

Statewide

Metropolitan Provi-
dence.

Statewide

Statewide

Statewide

16/81.

and 07/01/82.

Submitted 02/09/72 ...

Submitted 02/29/72 ...

Submitted 04/24/73 ...

Submitted 04/11/74 ....

Submitted 09/06/74 ...

Submitted 01/08/80 ...

Submitted 05/14/79,
06/11/79, 08/13/79,
01/08/80, 01/24/80,
03/10/80, 03/31/80,
04/21/80, 06/06/80,
06/13/80, 08/20/80,
11/14/80, 03/04/81,
03/05/81 and, 04/

Submitted 05/14/82;

06/15/72, 37 FR
11911.

07/27/72, 37 FR
15080.

06/20/73, 38 FR
16144.

04/29/75, 40 FR
18726.

04/29/75, 40 FR
18726.

05/07/81, 46 FR
25446.

06/28/83, 48 FR
29690.

01/15/81, 46 FR 3516

Proposed Implementation Plan Regulations,
RI Department of Health.

Approval and promulgation of Implementa-
tion Plan Miscellaneous Amendments, RI
Department of Health.

Submitted by RI Department of Health.

Submitted by RI Department of Health.

Submitted by the Governor.

Submitted by the RI Department of Environ-
mental Management Director.

Attainment plans to meet the requirements of
Part D of the Clean Air Act, as amended
in 1977.

As submitted by RI DEM on May 14, 1982
and July 1, 1982 for review of new major
sources and major modifications in non-
attainment areas. Also included are revi-
sions to add rules for banking emission re-
ductions.
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RHODE ISLAND NON REGULATORY—Continued

Name of non regu-
latory SIP provision

Applicable geographic
or nonattainment area

State submittal date/
effective date

EPA approved date

Explanations

Revisions to the
Rhode Island State
Implementation Plan
for attainment of the
primary National
Ambient Air Quality
Standard for ozone
1982 Ozone Attain-
ment Plan.

Revisions to attain
and maintain the
lead NAAQS.

Section VI, Part Il of
the associated nar-
rative of the RI SIP.

Letter from Rl DEM
submitting an
amendment to the
RI State Implemen-
tation Plan.

Section VII of the RI
SIP Ambient Air
Quiality Monitoring.

Letter from RI DEM
submitting revisions.

Letter from RI DEM
submitting revi-
sion—Rhode Is-
land’s 15 Percent
Plan and Contin-
gency Plan.

Statewide ...................

Statewide ..........c......

Statewide ...................

Statewide .........c........

Statewide ...................

Statewide ...................

Submitted 05/14/82;
07/01/82; 07/07/82;
10/04/82; and 03/
02/83.

Submitted 07/07/83 ....

Submitted 02/06/84;
01/27/84; and 06/
06/84.

Submitted 01/14/94;
and 06/14/94.

Submitted 03/15/94 ...

Submitted 03/15/94 ...

07/06/83, 48 FR
31026.

09/15/83, 48 FR
41405.

07/06/84, 49 FR
27749.

10/30/96, 61 FR
55897.

10/30/96, 61 FR
55903.

04/17/97, 62 FR
18712.

Submitted by the Department of Environ-
mental Management.

Submitted by the Department of Environ-
mental Management.

To incorporate the requirements for the Pre-
vention of Significant Deterioration of 40
CFR 51.24, permitting major stationary
sources of lead and other miscellaneous
changes.

A revision to the RI SIP regarding ozone
monitoring. RI will modify its SLAMS and
its NAMS monitoring systems to include a
PAMS network design and establish moni-
toring sites. The State’s SIP revision satis-
fies 40 CFR 58.20(f) PAMS requirements.

Revision to the RI SIP regarding the States’
Contingency Plan.

The revisions consist of the State’'s 15 Per-
cent Plan and Contingency Plan. EPA ap-
proved only the following portions of these
submittals:

15 Percent Plan—the EPA approved the cal-
culation of the required emission reduc-
tions, and the emission reduction credit
claimed from surface coating, printing op-
erations, marine vessel loading, plant clo-
sures (0.79 tons per day approved out of
0.84 claimed), cutback asphalt, auto refin-
ishing, stage Il, reformulated gas in on-
road and off-road engines, and tier | motor
vehicle controls.

Contingency Plan—the EPA approved the
calculation of the required emission reduc-
tion, and a portion of the emission reduc-
tion credits claimed from Consumer and
Commercial products (1.1 tons per day ap-
proved out of 1.9 tons claimed), and archi-
tectural and industrial maintenance (AIM)
coatings (1.9 tons per day approved out of
2.4 tons claimed).

EPA concurrently disapproved portions of
these SIP submissions, as discussed with-
in Section 52.2084(a)(2).
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[FR Doc. 99-20312 Filed 8—-6-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[Region 2 Docket No. NY 32-194a, FRL—
6414-1]

Approval and Promulgation of State
Plans for Designated Facilities; New
York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the State
Plan submitted by New York to
implement and enforce the Emission
Guidelines (EG) for existing Hospital/
Medical/Infectious Waste Incinerators
(HMIWI). The EG require states to
develop plans to reduce toxic air
emissions from all HMIWIs.

DATES: This direct final rule is effective

on October 8, 1999 without further

notice, unless EPA receives adverse
comment by September 8, 1999. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: All comments should be

addressed to: Raymond Werner, Acting

Chief, Air Programs Branch,

Environmental Protection Agency,

Region 2 Office, 290 Broadway, 25th

Floor, New York, New York 10007—

1866.

Copies of the state submittal are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 50 Wolf Road,
Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT: Ted

Gardella or Craig Flamm, Air Programs

Branch, Environmental Protection

Agency, Region 2 Office, 290 Broadway,

25th Floor, New York, New York

10007-1866, (212) 637—-3892 or (212)

637-4021, respectively.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What action is EPA taking today?
Il. Why is EPA approving New York’s State
Plan?

I1l. Why does EPA want to regulate air
emissions from HMIWIs?

IV. What are EPA’s requirements for
HMIWIs?

V. Are any sources exempt from the federal
requirements?

VI. What is a State Plan?

VIl. What does New York’s State Plan
contain?

VIIl. What sources are affected by New York’s
State Plan?

IX. What steps do affected sources need to
take?

X. What are EPA’s conclusions?

Xl. Administrative Requirements

. What Action Is EPA Taking Today?

EPA is approving New York’s State
Plan submitted on September 9, 1998,
and supplemented on March 11, May
12, and May 15, 1999, for the control of
air emissions from HMIWIs throughout
the State, except for those HMIWIs
located on Indian Nation land. When
EPA developed the New Source
Performance Standards (NSPS) for
HMIWIs, we simultaneously developed
the Emission Guidelines (EG) to control
air emissions from older HMIWIs (see
62 FR 48348-48391, September 15,
1997). New York State developed a State
Plan, as required by section 111(d) of
the Clean Air Act (the Act), to adopt the
EG into their body of regulations, and
we are acting today to approve New
York’s State Plan.

Under section 129 of the Act, the EG
are not federally enforceable. Section
129(b)(2) of the Act requires states to
submit to EPA for approval State Plans
that implement and enforce the EG.
State Plans must be at least as protective
as the EG, and they become federally
enforceable upon approval by EPA. The
procedures for adopting and submitting
State Plans are located in 40 CFR part
60, subpart B.

EPA originally issued the subpart B
provisions on November 17, 1975. EPA
amended subpart B on December 19,
1995, to allow the subparts developed
under section 129 to include
specifications that supersede the general
provisions in subpart B regarding the
schedule for submittal of State Plans,
the stringency of the emission
limitations, and the compliance
schedules, see 60 FR 65414 (December
19, 1995). This action approves the State
Plan submitted by New York to
implement and enforce the EG, as it
applies to older HMIWI units.

Il. Why Is EPA Approving New York’s
State Plan?

EPA has evaluated the HMIW!I State
Plan submitted by New York for
consistency with the Act, EPA
guidelines and policy. EPA has
determined that New York’s State Plan

meets all requirements and, therefore,
EPA is approving New York’s Plan to
implement and enforce the EG, as it
applies to older HMIWIs.

I11. Why Does EPA Want To Regulate
Air Emissions From HMIW!Is?

When burned, hospital waste and
medical/infectious waste emit various
air pollutants, including hydrochloric
acid, dioxin/furan, toxic metals (lead,
cadmium, and mercury) and particulate
matter. Mercury is highly hazardous and
is of particular concern because it
persists in the environment and
bioaccumulates through the food web.
Serious developmental and adult effects
in humans, primarily damage to the
nervous system, have been associated
with exposures to mercury. Harmful
effects in wildlife have also been
reported; these include nervous system
damage and behavioral and
reproductive deficits. Human and
wildlife exposure to mercury occur
mainly through eating of fish. When
inhaled, mercury vapor attacks also the
lung tissue and is a cumulative poison.
Short-term exposure to mercury in
certain forms can cause hallucinations
and impair consciousness. Long-term
exposure to mercury in certain forms
can affect the central nervous system
and cause kidney damage.

Exposure to particulate matter can
aggravate existing respiratory and
cardiovascular disease and increase risk
of premature death. Hydrochloric acid is
a clear colorless gas. Chronic exposure
to hydrochloric acid has been reported
to cause gastritis, chronic bronchitis,
dermatitis, and photosensitization.
Acute exposure to high levels of
chlorine in humans may result in chest
pain, vomiting, toxic pneumonitis,
pulmonary edema, and death. At lower
levels, chlorine is a potent irritant to the
eyes, the upper respiratory tract, and
lungs.

Exposure to dioxin and furan can
cause skin disorders, cancer, and
reproductive effects such as
endometriosis. These pollutants can
also affect the immune system.

IV. What Are EPA’s Requirements for
HMIWIs?

On September 15, 1997, under
sections 111 and 129 of the Act, EPA
issued the NSPS applicable to new
HMIWIs and the EG applicable to older
HMIWIs. The NSPS and EG are codified
at 40 CFR part 60, subparts Ec and Ce,
respectively, see 62 FR 48348
(September 15, 1997).

Under the EG, EPA requires that
affected older HMIWIs do the following:

(1) Control emissions for the
following designated pollutants:
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particulate matter, sulfur dioxide,
hydrogen chloride, oxides of nitrogen,
carbon monoxide, lead, cadmium,
mercury, and dioxins and
dibenzofurans.

(2) Control stack opacity.

(3) Include operator training/
qualification, waste management plans,
and testing/monitoring of pollutants and
operating parameters.

(4) Inspect small incinerator
equipment located in rural areas.

The Federal NSPS and EG define an
HMIWI as any device that combusts any
amount of medical/infectious waste or
hospital waste. The terms medical
infectious waste or hospital waste are
defined in 40 CFR 60.51c.

The HMIWI source category is
divided into three subcategories based
on waste burning capacity: small (less
than or equal to 200 pounds per hour
(Ib/hr)), medium (more than 200 Ib/hr
up to 500 Ib/hr), and large (more than
500 Ib/hr).

V. Are Any Sources Exempt From the
Federal Requirements?

The following incinerator source
categories are exempt from the federal
requirements for HMIWIs:

(1) Incinerators that burn only
pathological, low-level radiation, and/or
chemotherapeutic waste (all defined in
section 60.51c). However, the owner or
operator must notify the EPA
Administrator of an exemption claim
and the owner or operator must keep
records of the periods of time when only
pathological, low-level radioactive, and/
or chemotherapeutic waste is burned.

(2) Any unit required to have a permit
under section 3005 of the Solid Waste
Disposal Act.

(3) Incinerators that are subject to the
NSPS and EG for Municipal Waste
Combustors.

(4) Existing incinerators, processing
operations, or boilers that co-fire
medical/infectious waste or hospital
waste with other fuels or wastes and
that combust less than ten percent or
less medical/infectious waste and
hospital waste by weight (on a calendar
quarter basis). However, the owner or
operator must notify the EPA
Administrator of an exemption claim
and the owner or operator must keep
records of the amount of each fuel and
waste fired.

V1. What Is a State Plan?

Section 111(d) of the Act requires that
pollutants controlled under NSPS must
also be controlled at older sources in the
same source category. Once an NSPS is
issued, EPA then publishes an EG
applicable to the control of the same
pollutant from existing (designated)

facilities. States with designated
facilities must then develop a State Plan
to adopt the EG into their body of
regulations. States must also include in
their State Plan other elements, such as
inventories, legal authority, and public
participation documentation, to
demonstrate their ability to enforce the
State Plans.

VII. What Does New York’s State Plan
Contain?

On September 9, 1998, the New York
State Department of Environmental
Conservation (NYSDEC) submitted its
section 111(d) State Plan for
implementing EPA’s EG for older
HMIWI units located in New York State.
This submittal was supplemented by the
NYSDEC on March 11, May 12, and May
15, 1999.

New York has adopted by reference
the requirements of the EG in Part 200
of title 6 of the New York Code of Rules
and Regulations (6NYCRR) of the State
of New York, entitled, “General
Provisions’ and in Subpart 219-1 of
6NYCRR entitled “Incineration-General
Provisions.” These adoptions were
effective on October 1, 1998. New York
will enforce the requirements under Part
201, entitled, “‘Permits and
Registration’ which was also effective
on October 1, 1998. By incorporating the
EG by reference into Part 200, NYSDEC
has the authority to include them as
applicable requirements in the permits
for the designated facilities and to
enforce such requirements. For
consistency, Subpart 219-1, which
addresses the applicability of the
various Part 219 Subpart requirements
(New York’s incineration rules) now
includes the new requirements and
necessary definition changes.

New York’s State Plan contains the
following:

(1) A demonstration of the State’s
legal authority to implement the section
111(d) State Plan;

(2) State rules adopted into 6NYCRR
as the mechanism for implementing and
enforcing the State Plan;

(3) An inventory of fifteen known
HMIWI facilities, including eighteen
incinerator units, along with
measurements of their toxic air
emissions;

(4) Emission limits that are as
protective as the EG;

(5) Enforceable compliance schedules
incorporated into each facility’s existing
State operating permit. Compliance
dates vary from one year from the
effective date of EPA approval of New
York’s State Plan to not later than
September 15, 2002;

(6) Testing, monitoring, reporting and
recordkeeping requirements for the
designated facilities;

(7) Records for the public hearing; and

(8) Provisions for progress reports to
EPA.

New York’s State Plan was reviewed
for approval with respect to the
following criteria: 40 CFR 60.23 through
60.26, ““‘Subpart B—Adoption and
Submittal of State Plans for Designated
Facilities””; and, 40 CFR 60.30e through
60.39¢, ““Subpart Ce—Emission
Guidelines and Compliance Times for
Hospital/Medical/Infectious Waste
Incinerators.”

VIII. What Sources Are Affected by
New York’s State Plan?

New York’s State Plan regulates all
the sources covered by EPA’s EG for
older HMIWIs for which construction
commenced on or before June 20, 1996.
If your facility meets this criterion, you
are subject to these regulations.

IX. What Steps Do Affected Sources
Need To Take?

Affected sources must meet the
requirements listed in the EG,
summarized as follows:

(1) Determine the size of your
incinerator by establishing its maximum
design capacity.

(2) Determine the specific emission
limits that apply to you. Each size
category of HMIWI has certain emission
limits established that your incinerator
must meet (see Table 1 of 40 CFR part
60, subpart Ce). The emission limits
apply at all times, except during startup,
shutdown, or malfunctions, provided
that no waste has been charged during
these events. (40 CFR 60.33e, as listed
at 62 FR 48382, September 15, 1997).

(3) Meet the provisions required of
small rural incinerators, if applicable.
(See 40 CFR 60.33¢e(b), 60.36¢,
60.37e(c)(d), and 60.38e(b), as listed at
62 FR 48380, September 15, 1997).

(4) Meet a 10% opacity limit on your
discharge, averaged over a six-minute
block (see 40 CFR 60.33¢e(c), as listed at
62 FR 48380, September 15, 1997).

(5) Provide for a qualified HMIWI
operator available to supervise the
operation of your incinerator. This
operator must be trained and qualified
through a State-approved program, or a
training program that meets the
requirements listed under 40 CFR part
60.53c(c) (see 40 CFR 60.34e, as listed
at 62 FR 48380).

(6) Provide for operator certification,
as discussed in (5) above, no later than
one year after we approve New York’s
State Plan (see 40 CFR 60.39¢(e), as
listed at 62 FR 48382).
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(7) Develop and submit to NYSDEC a
waste management plan. This plan must
be developed under guidance provided
by the American Hospital Association
publication, An Ounce of Prevention:
Waste Reduction Strategies for Health
Care Facilities, 1993, and must be
submitted to NYSDEC no later than
sixty days following the initial
performance test (see 40 CFR 60.35¢, as
listed at 62 FR 48380; and 40 CFR
60.38e, as listed at 62 FR 48381).

(8) Conduct an initial performance
test to determine your incinerator’s
compliance with these emission limits.
This performance test must be
completed by the date specified at 40
CFR 60.37e and 60.8, as listed at 62 FR
48380.

(9) Install and maintain devices to
monitor the parameters listed under
Table 3 to Subpart Ec (see 40 CFR
60.37¢(c), as listed at 62 FR 48381).

(10) Document and maintain
information concerning pollutant
concentrations, opacity measurements,
charge rates, and other operational data.
This information must be maintained
for a period of five years (see 40 CFR
60.38e, as listed at 62 FR 48381).

(11) Report to NYSDEC the results of
your initial performance test, the values
for your site-specific operating
parameters, and your waste
management plan. This information
must be reported within 60 days
following your initial performance test,
and must be signed by the facilities
manager (see 40 CFR 60.38e, as listed at
62 FR 48381).

(12) Comply with all the requirements
of this State Plan within one year after
we approve it; however, there are
provisions to extend your compliance
date (see 40 CFR 60.39¢, as listed at 62
FR 48381). Those sources who have
modified their state operating permits to
include a compliance schedule to come
into compliance with the State Plan
within a year or more of our approval,
must do so by the dates specified in
their individual compliance schedules.

X. What Are EPA’s Conclusions?

EPA has determined that New York’s
State Plan meets all requirements and,
therefore, EPA is approving New York’s
Plan to implement and enforce the EG,
as it applies to older HMIWIs.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no relevant
adverse comments. However, in the
proposed rules section of this Federal
Register publication, EPA is publishing
a separate document that will serve as
the proposal to approve the State Plan
should relevant adverse comments be

filed. This rule will be effective October
8, 1999 without further notice unless
the Agency receives relevant adverse
comments by September 8, 1999.

If the EPA receives such comments,
then EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on October 8, 1999
and no further action will be taken on
the proposed rule.

XI. Administrative Requirements
Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from review under Executive Order
(E.O.) 12866 entitled *“Regulatory
Planning and Review.”

Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule implements
requirements specifically set forth by
the Congress in sections 111 and 129 of
the Clean Air Act, as amended in 1990,
without the exercise of any discretion
by EPA. Accordingly, the requirements
of section 1(a) of Executive Order 12875
do not apply to this rule.

Executive Order 13045

E.O. 13045, entitled “Protection of
Children from Environmental Health

Risks and Safety Risks™ (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) is determined to be ‘““economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant action under Executive Order
12866 and does not involve decisions
intended to mitigate environmental
health or safety risks.

Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule implements
requirements specifically set forth by
the Congress in sections 111 and 129 of
the Clean Air Act, as amended in 1990,
without the exercise of any discretion
by EPA. Accordingly, the requirements
of section 3(b) of Executive Order 13084
do not apply to this rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
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have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because State
Plan approvals under section 111 of the
Act do not create any new requirements
but simply approve requirements that
the State is already imposing. Therefore,
because the Federal State Plan approval
does not create any new requirements,
EPA certifies that this action will not
have a significant economic impact on
a substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning State Plans on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

Submission to Congress and the General
Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
§804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 8, 1999. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Intergovernmental
relations, Hospital/Medical/Infectious
Waste Incinerators, Reporting and
recordkeeping requirements.

Dated: July 23, 1999.

William J. Muszynski,
Acting Regional Administrator, Region 2.

Part 62, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 62—[AMENDED]

1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

2. Part 62 is amended by adding
§62.8105 and an undesignated heading
to subpart HH to read as follows:

Metals, Acid Gases, Organic
Compounds, Particulates and Nitrogen
Oxide Emissions From Existing
Hospital/Medical/Infectious Waste
Incinerators

§62.8105 Identification of plan.

(a) The New York State Department of
Environmental Conservation submitted
to the Environmental Protection Agency
a “‘State Plan for implementation and

enforcement of 40 CFR part 60, subpart
CE, Emissions Guidelines for Hospitals/
Medical/Infectious Waste Incinerators”
on September 9, 1998 and
supplemented on March 11, May 12,
and May 15, 1999.

(b) Identification of sources: The plan
applies to all existing HMIWI facilities
for which construction was commenced
on or before June 20, 1996, as described
in 40 CFR Part 60, Subpart Ce.

(c) The effective date for the portion
of the plan applicable to existing
Hospital/Medical/Infectious Waste
Incinerators is October 8, 1999.

[FR Doc. 99-20305 Filed 8—-6-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 5 and 90
[ET Docket No. 96—-256, FCC 98-283]

Revision of the Experimental Radio
Service Regulations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: On November 19, 1998 (63 FR
64199), the Commission published final
rules in the Report and Order, which
revised the rules governing the
Experimental Radio Service. This
document contains corrections to that
rule.

EFFECTIVE DATE: January 19, 1999.

FOR FURTHER INFORMATION CONTACT:
Rodney Small, Office of Engineering
and Technology, (202) 418-2452.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document amending parts 5
and 90 of the Commission’s rules in the
Federal Register on November 19, 1998,
(63 FR 64199). This document corrects
the Federal Register as it appeared. In
rule FR Doc. 98-30381, published on
November 19, 1998, 63 FR 64199, the
Commission is correcting §8 5.3(f),
5.59(d), 5.59(f), 5.61(c), 5.61(c)(6),
5.61(c)(9), 5.89(c), 5.105, 5.109(b), and
90.203 of the Commission’s rules.

In rule FR Doc. 98-30381 published
on November 19, 1998 (63 FR 64199)
make the following corrections.

1. On page 64202, in the third column
of §5.3 paragraph (f) is corrected to read
as follows:

§5.3 Scope of service.
* * * * *

(f) Demonstration of equipment to
prospective purchasers by persons
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engaged in the business of selling radio

equipment.
* * * * *
§5.59 [Corrected]

2. On page 64204, in the second
column, the first sentence of §5.59
paragraph (d) is corrected by removing
the term ““to construct or”’; and in the
same column, paragraph (f) should be
removed.

3. On page 64204, in the third
column, in §5.61, paragraphs (c)
introductory text, (c)(6) and (c)(9) are
corrected to read as follows:

§5.61 Procedure for obtaining a special
temporary authorization.
* * * * *

(c) An application for special
temporary authorization may be filed in
letter form and shall contain the
following information:

* * * * *

(6) Description of the location(s) and,
if applicable, geographical coordinates
of the proposed operation.

* * * * *

(9) Maximum effective radiated power
(ERP) or equivalent isotrophically
radiated power (EIRP).

* * * * *

4. On page 64207, in the first column,
in §5.89, the first sentence in paragraph
(c) is corrected to read as follows:

§5.89 School and student authorizations.
* * * * *

(c) Operations under this section are
limited to 4 watts equivalent
isotropically radiated power (EIRP).

* * *

* * * * *

5. On page 64207, in the third
column, in §5.105, the first sentence is
corrected to read as follows:

§5.105 Authorized bandwidth.

Each authorization issued to a station
operating in this service will show, as
the prefix to the emission classification,
a figure specifying the maximum
necessary bandwidth for the emission
used. * * *

6. On page 64208, in the first column,
in §5.109, paragraph (b) is corrected to
read as follows:

§5.109 Antenna and tower requirements.
(b) The licensee of any radio station
that has an antenna structure required to
be painted and illuminated pursuant to
the provisions of section 303(q) of the
Communications Act of 1934, as
amended, and part 17 of this chapter,
shall perform the inspections and
maintain the tower marking and
lighting, and associated control
equipment, in accordance with the

requirements of part 17, subpart C, of
this chapter.

7. On page 64208, in the third
column, in §90.203, the section
heading, paragraph (a) introductory text
and paragraph (l) are corrected to read
as follows:

§90.203 Certification required.

(a) Except as specified in paragraphs
(b) and (l) of this section, each
transmitter utilized for operation under
this part and each transmitter marketed
as set forth in 8 2.803 of this chapter
must be of a type which has been
certificated for use under this part.

* * * * *

(I) Ocean buoy and wildlife tracking
transmitters operating in the band
40.66—40.70 MHz or 216-220 MHz
under the provisions of § 90.248 of this
part shall be authorized under
verification procedure pursuant to
subpart J of part 2 of this chapter.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 99-20388 Filed 8-6-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[IB Docket No. 98-118, FCC 99-51]

Biennial Review of International
Common Carrier Regulations;
Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of April 19, 1999, a document
concerning the biennial review of
international common carrier
regulations. Inadvertently amendatory
instruction 10 contained errors. This
document corrects those instructions.
DATES: Effective August 9, 1999.
FOR FURTHER INFORMATION CONTACT:
Douglas Klein or Peggy Reitzel, Policy
and Facilities Branch,
Telecommmunications Division,
International Bureau, (202) 418-1470.
SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document in the Federal
Register of April 19, 1999, (64 FR
19063). This correction revises
amendatory instruction 10.

In the Federal Register Doc. 99-9480
published on April 19, 1999, (64 FR
19063) make the following correction.

On page 19063, in the first column,
correct amendatory instruction 10 to
read as follows:

§63.12 [Corrected]

10. Section 63.12, paragraph (c)(2) is
amended by removing the words
“within the meaning of §63.18(h)(1)”,
removing paragraph (c)(4), redesignating
paragraph (c)(5) as new paragraph (c)(4),
and revising it, and revising paragraphs
(@), (b), (c)(1) and (d) to read as follows:
Federal Communications Commission.
Magalie Roman Salas,

Secretary.
[FR Doc. 99-20391 Filed 8—-6-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1508; MM Docket No. 98-135; RM—
9300 & RM-9383]

Radio Broadcasting Services; Corrigan
and Lufkin, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
261A to Lufkin, Texas, in response to a
petition filed by Russell L. Lindley, see
63 FR 41765, August 5, 1998. The
coordinates for Channel 261A at Lufkin
are 31-16-13 NL and 94-43-50 WL.
There is a site restriction 8.5 kilometers
(5.3 miles) south of the community. In
response to a counterproposal filed by
Corrigan Broadcasting Company, we
shall allot Channel 232A to Corrigan,
Texas, at coordinates 30—-59-30 NL and
94-59-41 WL. There is a site restriction
15.7 kilometers (9.8 miles) west of the
community. With this action, this
proceeding is terminated. A filing
window for Channel 261A at Lufkin and
Channel 232A at Corrigan will not be
opened at this time. Instead, the issue of
opening a filing window for these
channels will be addressed by the
Commission in a subsequent order.
DATES: Effective September 13, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 98-135,
adopted July 21, 1999, and released July
30, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
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Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Corrigan, Channel 232A, and by
adding Channel 261A at Lufkin.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-20390 Filed 8—6-99; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

48 CFR Parts 202 and 217
[DFARS Case 97-D308]
Defense Federal Acquisition

Regulation Supplement; Multiyear
Contracting

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to update guidance pertaining
to multiyear contracting. The rule
contains statutory requirements related
to the award of multiyear contracts for
supplies, services, and weapon systems.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT: Ms.
Melissa Rider, Defense Acquisition
Regulations Council, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—-4245; telefax (703)
602—-0350. Please cite DFARS Case 97—
D308.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends DFARS
Subpart 217.1 to update guidance

pertaining to the award of multiyear
contracts. The rule adds requirements to
reflect the provisions of 10 U.S.C.
2306(9)(2)(B), 10 U.S.C. 2306b(i)(3), and
Section 8008(b) of Public Law 105-56;
updates other statutory references
throughout the subpart; and makes
editorial revisions for clarity. In
addition, the rule adds a definition of
““Congressional defense committees™ at
DFARS 202.101

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This final rule does not constitute a
significant revision within the meaning
of FAR 1.501 and Public Law 98-577
and publication for public comment is
not required. However, comments from
small entities concerning the affected
DFARS subparts will be considered in
accordance with 5 U.S.C. 610. Such
comments should cite DFARS Case 97—
D308.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
contain any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 202 and
217

Government procurement.
Michele P. Peterson,

Executive Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 202 and 217
are amended as follows:

1. The authority citation for 48 CFR
Parts 202 and 217 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 202—DEFINITIONS OF WORDS
AND TERMS

2. Section 202.101 is amended by
adding, in alphabetical order, a
definition of ““Congressional defense
committees’ to read as follows:

§202.101 Definitions

“‘Congressional defense committees™
means—

(1) The Committee on Armed Services
of the Senate;

(2) The Subcommittee on Defense of
the Committee on Appropriations of the
Senate;

(3) The Committee on Armed Services
of the House of Representatives; and

(4) The Subcommittee on Defense of
the Committee on Appropriations of the
House of Representatives.

* * * * *

PART 217—SPECIAL CONTRACTING
METHODS

3. Sections 217.170 through 217.714
are revised to read as follows:

217.170 General

(a) Before awarding a multiyear
contract, the head of the agency must
compare the cost of that contract to the
cost of an annual procurement
approach, using a present value
analysis. Do not award the multiyear
contract unless the analysis shows that
the multiyear contract will result in the
lower cost (10 U.S.C. 2306(1)(5)).

(b) The head of the agency must
provide written notice to the
congressional defense committees at
least 10 days before termination of any
multiyear contract (10 U.S.C.
2306(1)(4)).

(c) The Secretary of Defense may
instruct the head of the agency
proposing a multiyear contract to
include in that contract negotiated
priced options for varying the quantities
of end items to be procured over the life
of the contract (10 U.S.C. 2306b(j)).

(d) Every multiyear contract must
comply with FAR 17.104(c), unless an
exception is approved through the
budget process in coordination with the
cognizant comptroller.

(e)(1) DoD must receive authorization
from, or provide notification to,
Congress before entering into a
multiyear contract for certain
procurements, including those expected
to—

(i) Exceed $500 million for any
particular system or system component
(see 217.173(b)(4));

(ii) Employ economic order quantity
procurement in excess of $20 million in
any one year (see 217.174(a)(1));

(iii) Employ an unfunded contingent
liability in excess of $20 million (see
217.172(c)); or

(iv) Involve a contract for advance
procurement leading to a multiyear
contract that employs economic order
guantity procurement in excess of $20
million in any one year (see
217.174(a)(2)).

(2) A DoD component must submit a
request for authority to enter into such
multiyear contracts as part of the
component’s budget submission for the
fiscal year in which the multiyear
contract will be initiated. DoD will
include the request, for each candidate
it supports, as part of the President’s
Budget for that year and in the
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Appendix to that budget as part of
proposed legislative language for the
appropriations bill for that year (Section
8008(b) of Pub. L. 105-56).

(3) If the advisability of using a
multiyear contract becomes apparent
too late to satisfy the requirements in
paragraph (e)(2) of this section, the
request for authority to enter into a
multiyear contract must be—

(i) Formally submitted by the
President as a budget amendment; or

(i) Made by the Secretary of Defense,
in writing, to the congressional defense
committees (Section 8008(b) of Pub. L.
105-56).

217.171 Multiyear contracts for services.

(a) 10 U.S.C. 2306(9).

(1) The head of the agency may enter
into multiyear contracts for the
following types of services (and items of
supply relating to such services), even
though funds are limited by statute to
obligation only during the fiscal year for
which they were appropriated:

(i) Operation, maintenance, and
support of facilities and installations.

(i) Maintenance or modification of
aircraft, ships, vehicles, and other
highly complex military equipment.

(iii) Specialized training requiring
high quality instructor skills (e.g.,
training for pilots and other aircrew
members or foreign language training).

(iv) Base services (e.g., ground
maintenance, in-plane refueling, bus
transportation, and refuse collection and
disposal).

(2) The head of the agency may use
this authority only if the term of the
contract does not exceed 5 years.
However, the head of the agency may
extend the term of the contract by
exercising an option that does not—

(i) Exceed 3 years; or

(ii) Include charges for plant,
equipment, or other nonrecurring costs
already amortized.

(3) Before entering into a multiyear
contract for services, the head of the
agency must make a written
determination that—

(i) There will be a continuing need for
the services and incidental supplies
consistent with current plans for the
proposed contract period;

(ii) Furnishing the services and
incidental supplies will require—

(A) A substantial initial investment in
plant or equipment; or

(B) The incurrence of substantial
contingent liabilities for the assembly,
training, or transportation of a
specialized work force; and

(iii) Using a multiyear contract will be
in the best interest of the United States
by encouraging effective competition
and promoting economical business

operations (e.g., economic lot purchases
and more efficient production rates).

(b) 10 U.S.C. 2829.

(1) The head of the agency may enter
into multiyear contracts for supplies
and services required for management,
maintenance, and operation of military
family housing and may pay the costs of
such contracts for each year from annual
appropriations for that year.

(2) The head of the agency may use
this authority only if the term of the
contract does not exceed 4 years.

217.172 Multiyear contracts for supplies.

(a) This section applies to all
multiyear contracts for supplies,
including weapon systems. For policies
that apply only to multiyear contracts
for weapon systems, see 217.173.

(b) The head of the agency may enter
into a multiyear contract for supplies if,
in addition to the conditions listed in
FAR 17.105-1(b), the use of such a
contract will promote the national
security of the United States.

(c) The head of the agency must
provide written notice to the
congressional defense committees at
least 30 days before the contracting
officer awards a multiyear contract
including an unfunded contingent
liability in excess of $20 million (10
U.S.C. 2306b(I)(1)(A)).

(d) Agencies must establish reporting
procedures to meet the requirements of
paragraph (c) of this section. The head
of the agency must submit copies of the
notifications to the Director of Defense
Procurement, Office of the Under
Secretary of Defense (Acquisition and
Technology) (OUSD(A&T)DP), and to
the Deputy Under Secretary of Defense
(Comptroller) (Program/Budget)
(OUSD(C)(P/B)).

217.173 Multiyear contracts for weapon
systems.

(a) As authorized by 10 U.S.C.
2306b(h) and subject to the conditions
in paragraph (b) of this section, the head
of the agency may enter into a multiyear
contract for—

(1) A weapon system and associated
items, services, and logistics support for
a weapon system; and

(2) Advance procurement of
components, parts, and materials
necessary to manufacture a weapon
system, including advance procurement
to achieve economic lot purchases or
more efficient production rates (see
217.174 regarding economic order
quantity procurement).

(b) The head of the agency must
ensure that the following conditions are
satisfied before awarding a multiyear
contract under the authority described
in paragraph (a) of this section:

(1) The multiyear exhibits required by
DoD 7000.14-R, Financial Management
Regulation, are included in the agency’s
budget estimate submission and the
President’s budget request.

(2) The Secretary of Defense certifies
to Congress that the current 5-year
defense program fully funds the support
costs associated with the multiyear
program (10 U.S.C. 2306b(i)(1)(A)). The
head of the agency must submit
information supporting this certification
to USD(C) (P/B) for transmission to
Congress through the Secretary of
Defense.

(3) The proposed multiyear contract
provides for production at not less than
minimum economic rates, given the
existing tooling and facilities (10 U.S.C.
2306b(i)(1)(B)). The head of the agency
must submit to USD(C) (P/B)
information supporting the agency’s
determination that this requirement has
been met.

(4) If the value of a multiyear contract
for a particular system or component
exceeds $500 million, use of a multiyear
contract is specifically authorized by—

(i) An appropriations act (10 U.S.C.
2306b(1)(3)); and

(ii) A law other than an
appropriations act (10 U.S.C.
2306b(i)(3))-

(5) All other requirements of law are
met and there are no other statutory
restrictions on using a multiyear
contract for the specific system or
component (10 U.S.C. 2306b(i)(2)). One
such restriction may be the achievement
of specified cost savings. If the agency
finds, after negotiations with the
contractor(s), that the specified savings
cannot be achieved, the head of the
agency must assess the savings that,
nevertheless, could be achieved by
using a multiyear contract. If the savings
are substantial, the head of the agency
may request relief from the law’s
specific savings requirement. The
request must—

(i) Quantify the savings that can be
achieved;

(i) Explain any other benefits to the
Government of using the multiyear
contract;

(iii) Include details regarding the
negotiated contract terms and
conditions; and

(iv) Be submitted to OUSD (A&T) DP
for transmission to Congress via the
Secretary of Defense and the President.

217.174 Multiyear contracts that employ
economic order quantity procurement.

(a) The head of the agency must
provide written notice to the
congressional defense committees at
least 30 days before awarding—
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(1) A multiyear contract providing for
economic order quantity procurement in
excess of $20 million in any one year;
or

(2) A contract for advance
procurement leading to a multiyear
contract that employs economic order
guantity procurement in excess of $20
million in any one year (10 U.S.C.
2306b(1)(1)(A)).

(b) Before initiating an advance
procurement, the contracting officer
must verify that it is consistent with
DoD policy (e.g., Part 3 of DoD 5000.2—
R, Mandatory Procedures for Major
Defense Acquisition Programs (MDAPs)
and Major Automated Information
System (MAIS) Acquisition Programs,
and the full funding policy in Volume
2A, Chapter 1, of DoD 7000.14-R,
Financial Management Regulation).

[FR Doc. 99-20284 Filed 8-6-99; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE

48 CFR Parts 204, 212, 213, 252, and
253

[DFARS Case 98-D027]

Defense Federal Acquisition
Regulation Supplement; Taxpayer
Identification Numbers and
Commercial and Government Entity
Codes

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to add procedures for reporting
payment information to the Internal
Revenue Service (IRS); to revise the
procedures for obtaining Taxpayer
Identification Numbers (TINs) and
Commercial and Government Entity
(CAGE) codes when contractors are
required to register in the Central
Contractor Registration (CCR) database;
and to make editorial changes.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT:

Ms. Sandra G. Haberlin, Defense
Acquisition Regulations Council,
PDUSD (A&T) DP (DAR), IMD 3D139,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—-0289;
telefax (703) 602—0350. Please cite
DFARS Case 98-D027.

SUPPLEMENTARY INFORMATION:
A. Background

1. Reporting payment information to
the IRS. This rule supplements the final

FAR rule published as Item | of Federal
Acquisition Circular 97-12 on June 17,
1999 (64 FR 32741).

a. The FAR rule renumbered and
retitled FAR 4.903, Payment
information, as FAR 4.904, Reporting
payment information to the IRS; and
deleted the list, previously located at
FAR 4.903(b), of the types of payments
that are exempt from reporting payment
information to the IRS on Form 1099.
The list was considered unnecessary for
including in the FAR, because the
payment office is responsible for
submitting Form 1099 reports to the
IRS.

b. This rule adds a new section at
DFARS 204.904, Reporting payment
information to the IRS. The new section
contains a list that is similar to the one
previously found in the FAR, but the list
has been updated to comply with the
Taxpayer Relief Act of 1997 (Pub. L.
105-32). Section 1022 of the Act
amended 26 U.S.C. 6041A to add
payments under certain classified
contracts to the list of exceptions, and
to remove payments for services
provided by corporations from the list.
DFARS 204.904 also adds a requirement
for the contracting officer to provide a
statement to the payment office if the
contractor is providing services subject
to Form 1099 reporting to the IRS. The
statement is not required if the
contracting officer concludes that one of
the exceptions listed at DFARS
204.904(1) applies. This procedure is
added to the DFARS to facilitate
issuance of Form 1099 reports by the
payment office.

2. Procedures for obtaining TINs and
CAGE code numbers when CCR applies.
The FAR rule also modified the process
for obtaining TINs, by permitting
agencies to prescribe their own
procedures for obtaining TINs from
contractors and for providing the TINs
to the payment office. DoD uses the CCR
database for these purposes. This
DFARS rule clarifies that the contracting
officer must not use the solicitation
provisions at FAR 52.204-3, Taxpayer
Identification, and DFARS 252.204—
7001, Commercial and Government
Entity (CAGE) Code Reporting; or
paragraph (b) of the provision at FAR
52.212-3, Offeror Representations and
Certifications—Commercial Items, when
the contractor is required to register in
the CCR database, since the information
that these provisions request is
duplicative of the information that the
contractor must provide during the CCR
process.

3. Editorial changes. This DFARS rule
makes a number of editorial changes,
including updating CAGE code

information in Subpart 204.72,
Contractor Identification, and clarifying
certain requirements in Subpart 204.73,
Central Contractor Registration.

4. Proposed rule. A proposed DFARS
rule was published in the Federal
Register on January 15, 1999 (64 FR
2617). Three sources submitted
comments on the proposed rule. All
comments were considered in the
development of the final rule.

5. This rule was not subject to Office
of Management and Budget review
under Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the FAR and DFARS already
contain requirements for offerors and
contractors to provide TINs and CAGE
codes and to register in the CCR
database. This rule simply clarifies that,
if a prospective contractor is required to
register in the CCR database, it does not
have to provide a TIN or a CAGE code
to the contracting officer.

C. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. 3501, et seq.) applies because the
rule contains information collection
requirements. The final rule decreases
the collection requirements currently
approved under Office of Management
and Budget Control Number 0704-0225,
since the rule limits use of the
solicitation provision at 252.204—-7001,
Commercial and Government Entity
(CAGE) Code Reporting, to contractors
that are not required to register in the
CCR database. Therefore, the final rule
reduces the number of respondents by
89,545, and the number of burden hours
by 22,386.

List of Subjects in 48 CFR Parts 204,
212,213, 252, and 253

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR parts 204, 212, 213,
252, and 253 are amended as follows:

1. The authority citation for 48 CFR
parts 204, 212, 213, 252, and 253
continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.203 is added to read as
follows:
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204.203 Taxpayer identification
information.

(1) The procedures at FAR 4.203(a)
and (b) do not apply to contracts that
include the clause at 252.204—7004,
Required Central Contractor
Registration.

(2) For a DoD basic ordering
agreement or indefinite-delivery
contract that requires the contractor to
register in the Central Contractor
Registration (CCR) database (see subpart
207.73)—

(i) The contracting officer issuing the
agreement or contract need not provide
a copy of the completed solicitation
provision at FAR 52.204-3 or 52.212—
3(b) to DoD contracting officers placing
orders under the agreement or contract;
and

(ii) A DoD contracting officer placing
an order under the agreement or
contract need not provide the TIN or
type of organization information to the
payment office.

(3) For a non-DoD basic ordering
agreement or indefinite-delivery
contract, a DoD contracting officer
placing an order under the agreement or
contract must use the procedures at
204.7303(a)(2) to determine if the
contractor is registered in the CCR
database.

(i) If the contractor is registered, the
contracting officer need not provide the
TIN or type of organization information
to the payment office.

(i) If the contractor is not registered,
the contracting officer must follow the
procedures at 204.7303(b).

204.602-70 [Removed]

3. Section 204.602—70 is removed.
4. Section 204.603 is added to read as
follows:

204.603 Solicitation provisions.

(1) Use the provision at 252.204-7001,
Commercial and Government Entity
(CAGE) Code Reporting, in solicitations
when—

(i) The solicitation does not include
the clause at 252.204—-7004, Required
Central Contractor Registration; and

(i) The CAGE codes for the potential
offerors are not available to the
contracting office.

(2) Use the provision at FAR 52.204—
6, Data Universal Numbering System
(DUNS) Number, in solicitations that—

(i) Have an estimated value exceeding
$25,000; or

(ii) Have an estimated value of
$25,000 or less and include the clause
at $252.204-7004, Required Central
Contractor Registration.

5. Subpart 204.9 is revised to read as
follows:

Subpart 204.9—Taxpayer Identification

Number Information

Sec.

204.902 General.

204.904 Reporting payment information to
the IRS.

204.905 Solicitation provision.

204.902 General

(b) DoD uses DD Form 350, Individual
Contracting Action Report, (see 204.670)
to meet these reporting requirements.

204.904 Reporting payment information to
the IRS.

(1) 26 U.S.C. 6041 and 6041A and 26
CFR 1.6041 require Government payors
to report to the IRS, on IRS Form 1099,
payments of an annual cumulative value
of $600 or more provided to a
contractor, except payments for—

(i) Supplies, unless the supplies are
incidental to the furnishing of services;

(ii) Telegram, telephone, freight,
storage, or similar charges;

(iii) Income that the payor must report
on IRS Form W-2 (e.g., payments to
employees or payments under contracts
for personal services);

(iv) Any contract with a Federal
agency;

(v) Any contract with a State, the
District of Columbia, or a possession of
the United States; or a political
subdivision, agency, or instrumentality
of any of the foregoing;

(vi) Any contract with an organization
exempted from taxation by 26 U.S.C.
501(a). Such organizations may include
charitable, social welfare, labor,
agricultural, veterans’, and political
organizations; business leagues; social
clubs; fraternal societies; and
employees’ associations. Contracting
officers may obtain additional
information to assist in determining an
organization’s tax-exempt status via the
Internet at http://www.irs.ustreas.gov/
prod/bus__info/eo/eo-types.html;

(vii) Any contract with a foreign
government or a political subdivision of
a foreign government;

(viii) Any contract with an
international organization listed in 22
U.S.C. 288;

(ix) Any classified contract excepted
by 26 U.S.C. 6050M. As used in this
section only, a contract is classified if—

(A) DoD designates the existence of
the contract or the contract subject
matter as classified (i.e., the contract
requires a specific degree of protection
against unauthorized disclosure for
reasons of national security); or

(B) The head of the agency determines
that filing IRS Form 1099 would
interfere with the effective conduct of a
confidential law enforcement or foreign
intelligence activity; or

(X) Such other services as the IRS may
specify in regulations.

(2) Unless an exception in paragraph
(1) of this section applies, the
contracting officer must provide, as the
last page of the copy of the contract sent
to the payment office—

(i) A statement that the contractor is
providing services subject to Form 1099
payment information reporting to the
IRS, as required by 26 U.S.C. 6041 and
6041A; and

(ii) The contractor’s Taxpayer
Identification Number and type of
organization, if the contract does not
include the clause at 252.204—-7004,
Required Central Contractor
Registration.

204.905 Solicitation provision.

Do not use the provision at FAR
52.204-3, Taxpayer ldentification, in
solicitations that include the clause at
252.204-7004, Required Central
Contractor Registration.

6. Sections 204.7200 through
204.7204 are revised to read as follows:

204.7200 Scope of subpart

This subpart prescribes uniform
policies and procedures for
identification of commercial and
Government entities when it is
necessary to—

(a) Exchange data with another
contracting activity, including contract
administration activities and contract
payment activities, or comply with the
reporting requirements of subpart 204.6;
or

(b) Identify contractors for the
purpose of developing computerized
acquisition systems or solicitation
mailing lists.

204.7201 Definitions.

(a) ““Commercial and Government
Entity (CAGE) code” means—

(1) A code assigned by the Defense
Logistics Information Service (DLIS) to
identify a commercial or Government
entity; or

(2) A code assigned by a member of
the North Atlantic Treaty Organization
(NATO) that DLIS records and
maintains in the CAGE master file. This
type of code is known as an “NCAGE
code.”

(b) ““Contractor identification code”
means a code that the contracting office
uses to identify an offeror. The three
types of contractor identification codes
are CAGE codes, Data Universal
Numbering System (DUNS) numbers,
and Taxpayer ldentification Numbers
(TINSs).
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204.7202 General.

204.7202-1 CAGE codes.

(a) DLIS assigns or records and
maintains CAGE codes to identify
commercial and Government entities.
DoD 4000.25-5-M, Military Standard
Contract Administration Procedures
(MILSCAP); Volume 7 of DoD 4100.39—
M, Federal Logistics Information System
(FLIS) Procedures Manual; and
253.204-70(b)(5)(ii)(C) prescribe use of
CAGE codes.

(b)(1) If a prospective contractor must
register in the Central Contractor
Registration (CCR) database (see subpart
204.73) and does not have a CAGE code,
DLIS will assign a CAGE code when the
prospective contractor submits its
request for registration in the CCR
database.

(2) If registration in the CCR database
is not required, the prospective
contractor’s CAGE code is not already
available in the contracting office, and
the prospective contractor does not
respond to the provision at 252.204—
7001, Commercial and Government
Entity (CAGE) Code Reporting, use the
following procedures:

(i) To identify the prospective
contractor’s CAGE code, use—

(A) The monthly H-series CD ROM
that contains the H-4/H-8 CAGE master
file issued by DLIS (Their address is:
Customer Service, Federal Center, 74
Washington Avenue, North, Battle
Creek, MI 49017-3084. Their telephone
number is: toll-free 1-888-352-9333);

(B) The on-line access to the CAGE
file through the Defense Logistics
Information System;

(C) The on-line access to the Defense
Logistics Agency (DLA) CAGE file
through the DLA Network or dial-up
capability; or

(D) The Internet to access the CAGE
Lookup Server at http://
www.dlis.dla.mil/cageserve.htm.

(ii) If no CAGE code is identified
through use of the procedures in
paragraph (b)(2)(i) of this subsection,
ask DLIS to assign a CAGE code. Submit
a DD Form 2051, Request for
Assignment of a Commercial and
Government Entity (CAGE) Code, (or
electronic equivalent) to the address in
paragraph (b)(2)(i)(A) of this subsection,
ATTN: DLIS-SBB. The contracting
office completes Section A of the DD
Form 2051, and the contractor
completes Section B. The contracting
office must verify Section B before
submitting the form.

(c) Direct questions on obtaining
computer tapes, electronic updates, or
code assignments to DLIS (DLIS-SBB) at

DSN 932-4381, or commercial (616)
961-4381.

204.7202-2 DUNS numbers.

Requirements for use of DUNS
numbers are in FAR 4.602(d) and 4.603.

204.7202-3 TINs.

Requirements for use of TINs are in
FAR subpart 4.9.

204.7203 Responsibilities of contracting
officers.

(a) Assist offerors in obtaining the
required CAGE codes.

(b) Do not deny a potential offeror a
solicitation package because the offeror
does not have a contractor identification
code.

(c) Consider requesting a CAGE code
at the time a potential offeror is sent a
solicitation package or added to the
mailing list to ensure that a code is
assigned in sufficient time to process
the DD Form 350, Individual
Contracting Action Report, without
delay.

204.7204 Maintenance of the CAGE file.

(a) DLIS will accept written requests
for changes to CAGE files, other than
name changes, from the following
entities:

(1) The entity identified by the code.
The entity must use company letterhead
to forward the request.

(2) The contracting office.

(3) The contract administration office.

(b) Submit requests for changes to
CAGE files on DD Form 2051, or
electronic equivalent, to—Defense
Logistics Information Service, DLIS—
SBB, Federal Center, 74 Washington
Avenue, North Battle Creek, Ml 49017—-
3084. Telephone Numbers: DSN 932—
4381, commercial (616) 961-4381.
Facsimile: (616) 961-4528, 4388, 4485.

(c) The contracting officer responsible
for execution of a change-of-name
agreement (see FAR subpart 42.12) must
submit the agreement to DLIS-SBB. If
there are no current contracts, each
contracting and contract administration
office receiving notification of changes
from the commercial entity must
forward a copy of the change notice
annotated with the CAGE code to DLIS—
SBB unless the change notice indicates
that DLIS-SBB already has been
notified.

(d) Additional guidance for
maintaining CAGE codes is in Volume
7 of DoD 4100.39-M, Federal Logistics
Information System (FLIS) Procedures
Manual.

7. Sections 204.7302 through
204.7304 are revised to read as follows:

204.7302 Policy.

Prospective contractors must be
registered in the CCR database prior to
award of a contract, basic agreement,
basic ordering agreement, or blanket
purchase agreement, except for—

(a) Purchases paid for with a
Governmentwide commercial purchase
card;

(b) Awards made to foreign vendors
for work performed outside the United
States;

(c) Classified contracts or purchases
(see FAR 4.401) when registration in the
CCR database, or use of CCR data, could
comprise the safeguarding of classified
information or national security;

(d) Contracts awarded by deployed
contracting officers in the course of
military operations, including, but not
limited to, contingency operations as
defined in 10 U.S.C. 101(a)(13) or
humanitarian or peacekeeping
operations as defined in 10 U.S.C.
2302(7), or contracts awarded by
contracting officers in the conduct of
emergency operations, such as
responses to natural disasters or
national or civil emergencies; and

(e) Purchases to support unusual or
compelling needs of the type described
in FAR 6.302-2.

204.7303 Procedures.

(a)(1) Except as provided in 204.7302,
the contracting officer must require each
offeror to provide a DUNS number (see
204.603(2)) or, if applicable, a DUNS+4
number, with its verbal or written offer,
regardless of the dollar amount of the
offer.

(2) Before awarding a contract, basic
agreement, basic ordering agreement, or
blanket purchase agreement, the
contracting officer must verify that the
prospective contractor is registered in
the CCR database (but see paragraph (b)
of this section). The contracting officer
may verify registration using the DUNS
number or, if applicable, the DUNS+4
number, by calling toll-free: 1-800-841—
4431, commercial: (616) 961-5757, or
DSN: 932-5757; via the Internet at http:/
/ccr.edi.disa.mil/ccr/cgi-bin/status.pl; or
as otherwise provided by agency
procedures.

(3) The contracting officer need not
verify registration before placing an
order or call under a DoD contract or
agreement.

(4) The contracting officer must verify
registration before placing an order or
call under a non-DoD contract or
agreement. If the contracting is not
registered, the contracting officer must
follow the procedures in paragraph (b)
of this section.
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(5) As part of the annual review of
basic agreements, basic ordering
agreements, and blanket purchase
agreements, contracting officers must
modify these agreements to incorporate
the clause at 252.204—-7004, Required
Central Contractor Registration.

(b) If the contracting officer
determined that a prospective contractor
is not registered in the CCR database
and an exception to the registration
requirements for the awarded does not
apply (see 204.7302), the contracting
officer must—

(2) If the needs of the requiring
activity allow for a delay, proceed
toward after the contractor is registered;
or

(2) If the needs of the requiring
activity do not allow for a delay,
proceed to award to the next otherwise
successful registered offeror, provided
that written approval is obtained at one
level above the contracting officer.

(c) Agencies must protect against
improper disclosure of contractor CCR
information.

(d) The contracting officer must, on
contractual documents transmitted to
the payment office, provide either the
Commercial and Government Entity
code or the DUNS number in
accordance with agency procedures.

§204.7304 Contract clause.

Except as provided in 204.7302, use
the clause at 252.204—-7004, Required
Central Contractor Registration, in
solicitations and contracts.

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

8. Section 212.301 is amended by
adding paragraph (b)(2) to read as
follows:

§212.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

(b)(2) Paragraph (b) of the provision at
FAR 52.212-3 does not apply when the
solicitation includes the clause at
252.204-7004, Required Central
Contractor Registration.

* * * * *

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

9. Subpart 213.1 is added to read as
follows:
Subpart 231.1—Procedures
Sec.
213.106-3 Award and documentation.
§213.106-3 Award and documentation.

(e) The procedures at FAR 13.106-3(e)
do not apply when the contract includes

the clause at 252.204—7004, Required
Central Contractor Registration.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

10. Section 252.204-7001 is revised to
read as follows:

§252.204-7001 Commercial and
Government Entity (CAGE) Code Reporting.

As prescribed in 204.603(1), use the
following provision:

Commercial and Government Entity (CAGE)
Code Reporting (Aug 1999)

(a) The offeror is requested to enter its
CAGE code on its offer in the block with its
name and address. The CAGE code entered
must be for that name and address. Enter
“CAGE” before the number.

(b) If the offeror does not have a CAGE
code, it may ask the Contracting Officer to
request one from the Defense Logistics
Information Service (DLIS). The Contracting
Officer will—

(1) Ask the Contractor to complete section
B of a DD Form 2051, Request for Assignment
of a Commercial and Government Entity
(CAGE) Code;

(2) Complete section A and forward the
form to DLIS; and

(3) Notify the Contractor of its assigned
CAGE code.

(c) Do not delay submission of the offer
pending receipt of a CAGE code.

(End of provision)

PART 253—FORMS

11. Section 253.204—70 is amended by
revising paragraph (b)(5)(ii)(F) (3) to
read as follows:

§253.204-70 DD Form 350, Individual
Contracting Action Report.
* * * * *

(b) * * *

(5) * * *

(”) * X X

(F) * X *

(3) An agency or instrumentality of
the Federal Government.
* * * * *
[FR Doc. 99-20283 Filed 8-6-99; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. I.D. 071698B]
RIN 0648-AJ67

Atlantic Highly Migratory Species
(HMS) Fisheries; Vessel Monitoring
Systems

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Delay of effectiveness.

SUMMARY: NMFS delays the effective
date of the Vessel Monitoring System
established by 50 CFR 635.69, published
May 28, 1999, from September 1, 1999
until January 1, 2000.

DATES: The effective date of the addition
of 50 CFR 635.69, published May 28,
1999 (64 FR 29090), is delayed until
January 1, 2000.

ADDRESSES: Copies of the Highly
Migratory Species Fishery Management
Plan (HMS FMP), the final rule and
supporting documents can be obtained
from Rebecca Lent, Chief, Highly
Migratory Species Division, Office of
Sustainable Fisheries, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT: Jill
Stevenson, NMFS, (301) 713-2347, or
Buck Sutter (727) 570-5447.
SUPPLEMENTARY INFORMATION: The final
regulations to implement the HMS FMP,
and Amendment 1 to the Atlantic
Billfish Fishery Management Plan
included a provision requiring an owner
or operator of a commercial vessel
permitted to fish for Atlantic HMS
under §635.4 and that fishes with a
pelagic longline to install a NMFS-
approved vessel monitoring system
(VMS) unit on board the vessel and
operate the VMS unit whenever the
vessel leaves port with pelagic longline
gear on board. The VMS requirement of
the final rule is effective September 1,
1999.

At the time of publication of the final
rule (May 28, 1999), NMFS indicated
that a Federal Register announcement
would be forthcoming listing the
hardware specifications for approved
VMS units. Due to unforseen
circumstances, NMFS has experienced a
delay in type approving suitable units
and service providers. Once the type
approval process has been completed,
NMFS will publish a Federal Register
document listing NMFS-approved VMS
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units and communication service
providers. In order to allow affected
Atlantic HMS pelagic longline
fishermen an opportunity to receive
adequate notification of approved VMS
units (the swordfish fishery is currently
active, and trips in excess of 4 weeks are
typical of this fishery), as well as time
to purchase and properly install a VMS
unit for operation consistent with
provisions provided under § 635.69,
NMFS is delaying until January 1, 2000,
the effective date of § 635.69.

Dated: August 3, 1999.
Gary C. Matlock, Director,

Office of Sustainable Fisheries, National
Marine Fisheries Service.

[FR Doc. 99-20354 Filed 8-3-99; 4:59 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 354
[Docket No. 98-073-1]
RIN 0579-AB05

User Fees; Agricultural Quarantine and
Inspection Services

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the user fee regulations by adjusting the
fees charged for certain agricultural
guarantine and inspection services we
provide in connection with certain
commercial vessels, commercial trucks,
commercial railroad cars, commercial
aircraft, and international airline
passengers arriving at ports in the
customs territory of the United States.
The adjusted fees would cover fiscal
years 2000 through 2002. We have
determined that the fees must be
adjusted to reflect the anticipated actual
cost of providing these services through
FY 2002.

DATES: We invite you to comment. We
will consider all comments that we
receive by October 8, 1999.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-073-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3CO3, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98-073-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT: For
information concerning program
Operations, contact Mr. Jim Smith,
Operations Officer, Program Support,
PPQ, APHIS, 4700 River Road Unit 60,

Riverdale, MD 20737-1236, (301) 734—
8295. For information concerning rate
development, contact Ms. Donna Ford,
PPQ User Fees Section Head, FSSB,
BASE, ABS, APHIS, 4700 River Road
Unit 54, Riverdale, MD 20737-1232,
(301) 734-8351.

SUPPLEMENTARY INFORMATION:

Background

Section 2509(a) of the Food,
Agriculture, Conservation, and Trade
Act of 1990 (21 U.S.C. 136a), referred to
below as the FACT Act, authorizes the
Animal and Plant Health Inspection
Service (APHIS) to collect user fees for
agricultural quarantine and inspection
(AQI) services. The FACT Act was
amended by § 504 of the Federal
Agricultural Improvement and Reform
Act of 1996 (Pub. L. 104-127), on April
4, 1996.

The FACT Act, as amended,
authorizes APHIS to collect user fees for
providing AQI services in connection
with the arrival, at a port in the customs
territory of the United States, of:

e Commercial vessels,

¢ Commercial trucks,

e Commercial railroad cars,

¢ Commercial aircraft, and

¢ International airline passengers.
According to the FACT Act, as
amended, these user fees should recover
the costs of:

¢ Providing the AQI services listed
above,

¢ Providing preclearance or
preinspection at a site outside the
customs territory of the United States
to such passengers and vehicles,

« Administering the user fee program,
and

¢ Maintaining a reasonable balance in
the Agricultural Quarantine
Inspection User Fee Account (AQI
account).

Introduction

On July 24, 1997, we published in the
Federal Register (62 FR 39747-39755,
Docket No. 96—-038-3) a rule amending
the user fees and setting user fees in
advance for AQI services for fiscal years
1997 through 2002.

APHIS has had to provide AQI
services beyond what we anticipated
when the currently scheduled fees were
set in 1997. The increases in services
stem from an increase in international
trade and travel, necessitating more
inspections at ports of arrival, changes

in our regulations that result in our
having to inspect additional imported
articles, and enhanced efforts to crack
down on the smuggling of agricultural
commodities. These increases in service
are discussed in more detail below,
under the heading ‘“New AQI Program
Costs.”

In this document, we are proposing to
amend those fees for fiscal years 2000
through 2002 in order to compensate for
increased AQI program costs and to
reestablish a reasonable reserve in the
AQI account.

Because rulemaking takes time, we
anticipate that the revised user fees will
not take effect until at least the second
quarter of FY 2000. Therefore, some of
the calculations on the following pages,
which assume an implementation date
of October 1, 1999, will have to be
revised when the final rule is published.

We plan to publish a notice in the
Federal Register prior to the beginning
of each fiscal year to remind or notify
the public of the user fees for that
particular fiscal year.

We also intend to monitor our fees
throughout each year and look closely at
adjustments to fees that may be needed
in future years. If we determine that any
fees are too high and are contributing to
unreasonably high reserve levels, we
will publish lower fees in the Federal
Register and make them effective as
quickly as possible. If it becomes
necessary to increase any fees because
reserve levels are being drawn too low,
we will publish, for public comment,
proposed fee increases in the Federal
Register.

New AQI Program Costs

APHIS is continually requested to
process international airline passengers
faster, although we need to inspect
passengers and their baggage thoroughly
to safeguard against the introduction of
harmful pests and diseases of animals
and plants. We are committed to
processing passengers as quickly as
possible, without jeopardizing the
success of AQI, whose purpose is to
prevent the introduction of foreign plant
and animal pests and diseases which are
harmful to this country’s agriculture;
however, faster processing requires
more officers, additional canine teams,
and the purchase of state-of-the-art high
definition x-ray machines at the
medium and large ports throughout the
country. The new high definition x-ray
machines, estimated to cost $600,000
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each, will greatly enhance the
processing of passengers and reduce
further need for more inspectors. Due to
the expense involved, we plan to
purchase these machines for the busiest
ports to make optimal use of the
machines.

New and expanding airport terminals
are also increasing the demand for AQI
services at areas in airports where we do
not currently have officers located. In
the past, we were able to quickly clear
passengers, because most passengers
arrived in the same general area of the
airport. Not only is the number of
passengers increasing, but additional
international terminals are being built in
new locations, requiring additional
officers and canine teams to keep up
with demand for service.

At the same time, we are trying to
meet the constant demands from brokers
and shippers to clear cargo faster at
various locations. In many instances, in
order to move cargo quickly, we must
conduct both initial and final
inspections. Since we cannot hold cargo
up at the port to conduct a full
inspection, we inspect a sampling of
cargo at the port of first arrival and
conduct a more thorough inspection at
the final destination when the cargo is
off-loaded. This requires additional
officers at the port of first arrival to
cover the increasing numbers of
inspection locations, and new officers at
final destination points to conduct
additional inspection services.

Further, inspection activities have
increased as a result of recent
rulemakings. For example, additional
inspections are necessary to implement
new regulations intended to prevent the
introduction of pests in imported solid
wood packing material (see 63 FR
50100-50111 and 63 FR 69539-69543).

AQI services related to enforcing our
regulations have also expanded. APHIS
compliance officers work in teams with
local authorities to detect, investigate,
and prosecute violators. Recent

increased efforts include both border
blitzes and market surveys.

Border blitzes involve unannounced,
targeted inspections, as well as random
searches of cargo containers entering the
United States where no AQI staffing
exists, at times when staffing is not
usually provided, or where existing staff
must be supplemented. Market surveys
consist of searches in grocery stores,
plant stores, and fruit and vegetable
markets for prohibited items.

When prohibited items are detected,
follow-up investigations are conducted
to identify the item’s origin and the
responsible shippers, importers, and
brokers. Previous shipments and their
destination points are researched,
located, and investigated for other
prohibited items and infested materials.
This information is being used to
develop a violation database to help the
teams target specific commodities and
importers who have a history of
smuggling prohibited commodities, and
allow legitimate importers and exporters
to move their products through
commerce without undue delay.

These activities are supported by
many agricultural industries, who see
them as positive steps toward detecting
and eliminating plant and animal pests
and diseases before they can become
established in the United States.

Projected AQI Program Costs for Fiscal
Years 1999-2002

The following table shows the total
projected costs of administering the AQI
program for fiscal years 1999 through
2002. When we projected costs for fiscal
years 1999 through 2002, we began with
the base need of $130,001,000 for Plant
Protection and Quarantine (PPQ), the
APHIS unit that administers the AQI
program in the United States. The base
need of PPQ is an increase of
approximately $3.6 million in PPQ’s
base need as identified in the July 14,
1997, final rule, and is due to
unanticipated personnel compensation
of $1.6 million for additional Civil

Service Retirement assessments, higher
overtime costs of approximately $1.4
million, and additional pay cost
increases of $600,000. (The base need of
PPQ simply reflects the cost required for
APHIS to be prepared to provide AQI
services at all international ports in the
United States, without taking into
account the additional annual costs
shown in the following table. The base
need is not affected by projected
changes in the volumes of each category
of service.)

We then added new annual costs
associated with increased PPQ activities
in the United States to project the total
AQI program costs to PPQ for fiscal
years 1999 through 2002.

International Services is the APHIS
program that administers the AQI
program in foreign regions. We
projected the annual costs to
International Services of providing
international preclearance services for
fiscal years 1999 through 2002 based on
FY 1998 program costs plus new costs
associated with preclearance activities
in Bermuda and the Bahamas. The
projected International Services annual
costs were then added to PPQ’s annual
costs to arrive at projected AQI annual
program cost subtotals.

We then added agency support costs
and departmental charges to the
projected annual costs for PPQ and
International Services to arrive at
projected annual AQI program costs.

The projected annual program costs
take into account the costs of providing
AQI services only. They do not contain
a reserve-building component. The
projected cost for each fiscal year
simply reflects the amount we
anticipate it will cost to run the AQI
program for that year.

As shown in the following table, we
are proposing to phase in new AQI
services over fiscal years 1999 through
2002 in order to supplement our
existing work force at expanding and
new ports.

AGRICULTURAL QUARANTINE INSPECTION (AQI) PROGRAM PROJECTED COSTS FY 1999-2002

Basis for calculating funding need

FY 1999
estimate

FY 2000
estimate

FY 2001
estimate

FY 2002
estimate

Plant Protection and Quarantine (PPQ)

Base Need (FY 1998 costs + FY 1999 pay costs)

Personnel Increase:
116 New positions @ 2 months

315 New positions + 116 in FY 99 ..............
40 New positions + 116 in FY 99; + 315 in FY 00
40 New positions + 116 in FY 99; + 315 in FY 00; + 40 in FY 01 ..........

Automation/Maintenance
Upgrade/Replace X-Ray Equipment:
20 machines
20 machines ...
16 machines

$130,001,000

2,779,000

1,900,000

1,540,000

$130,001,000

$130,001,000 | $130,001,000

50,027,000
1,000,000

1,232,000
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AGRICULTURAL QUARANTINE INSPECTION (AQI) PROGRAM PROJECTED COSTS FY 1999-2002—Continued

. : : FY 1999 FY 2000 FY 2001 FY 2002
Basis for calculating funding need estimate estimate estimate estimate
New X-Ray Equipment:
B MACKINES oo 3,000,000 | tovvvviiiiiiiiiiiiiiiiin | eevveeeeeeiieiiiiiieiies | e,
10 MACKHINES . e e e e s e e e e e 6,000,000 | evvveveeeiiiiiiiieeees | rrreee e
B MACKINES oot e e e e rbre e e e e e senins | eeeiiirreeeeeeseeninres | terraeeeeeesesnarraee 3,000,000 | .covvvvvvvviiirieiinnnns
L 4= 1o 1T A RSP [PPSR 3,000,000

New and Replacement Vehicles:

50 vehicles

50 vehicles .

50 vehicles .

32 vehicles
New and Expanding Facility Costs:

JFK (NY); Laredo IV and Eagle Pass Il (TX)

Miami and Sanford (FL); Atlanta (GA), Brownsuville, El Paso, and Los

Tomates (TX); Santa Teresa (NM)

PPQ Subtotal

International Services (IS)

Program Subtotal

Support Costs:
Agency Overhead & Departmental Charges @ 10.63%

AQI Program Cost

500,000 | .ooiiiiiiiiiiiiieis | e | s
........................ 1,900,000 | .oooiiiiiiiiiiieis | e,
140,520,000 176,890,000 180,536,000 184,540,000
1,099,072 1,826,112 1,991,918 2,132,275
141,619,072 178,716,112 182,526,918 186,672,275
16,838,508 21,249,346 21,702,451 22,195,333
158,457,580 199,965,458 204,229,369 208,867,608

Reserve Funds

FY 1998 RESERVE USAGE

In order to provide adequate AQI
services, we have been forced to use
reserve funds to cover our costs for
fiscal years 1997 through 1999. This has
reduced our reserve levels at an
alarming rate. Since the current fees do
not contain a reserve component, the
potential to run out of reserve funds
entirely could become a reality in FY
2001 if we do not add a reserve
component to the fees. The following
table shows our use of reserve funds to
recover costs that were higher than
available user fee collections in FY
1998.

Total user fee collections
Unavailable collections®

Available fee collections

Cost of AQI program ad-
ministration

Funding shortage
FY 1998 available re-
serve

$150,804,661
—13,829,975

136,974,686
—140,094,753
—3,120,067

+17,785,662

FY 1998 RESERVE USAGE—

Continued

FY 1999 available re-

serve

14,665,595

1These collections were unavailable to pay
for services provided in FY 1998 because they
were either not collected until after the close
of FY 1998, or are unavailable for expenditure
until FY 2003 under certain provisions of the

FACT Act.

Further, for FY 1999, we are projecting
the need to cover $10.2 million in costs
from our reserve. As a result, the reserve
would contain a balance of less than
$3.9 million at the start of FY 2000 (2
percent of the cost of running the
program for that year), as shown in the
following table.

AQI USER FEE PROJECTED RESERVE—CASH BASIS ACCOUNTING METHOD

Fiscal Year
1998 1999 2000 2001 2002

Fee ColleCtioNS .....ccoveiiiiecceecc e $150,804,661 | $159,727,857 | $201,066,541 | $214,822,796 | $217,421,963

Unavailable collections? ..........ccccoovvveiinieeniniieieneen 13,829,975 12,000,000 5,000,000 | ovevierinrerineens | e

Available COlleCtioNS ..........ccovueeeiiiieiiiee e 136,974,686 147,727,857 196,066,541 214,822,796 217,421,963

AQI Program COSt ....cccuiiiiiiiiiierecee e 140,094,753 158,457,580 199,965,458 204,229,369 208,867,608

Shortage/Surplus ........cocuveiieiieeiieiece e —3,120,067 —10,729,723 —3,898,917 10,593,427 8,554,355

Projected available reserve BEGIN FY .......cccccevvienen. 17,785,662 14,665,595 3,935,872 36,955 10,630,382

Projected available reserve END FY .......cccccoviieninnnnen. 14,665,595 3,935,872 36,955 10,630,382 19,184,737
Unavailable until FY 2003 1.

FY 1997 CAITY-0VEl ...ccooiiiiiiiiieeeieiiiieee e 2,000,000 | tevveeeieeiiiiriireees | rereeenrrreen e | eeeeeerrrrrre e | eeerrenreee e s

ANNUAL L 13,829,975 12,000,000 5,000,000 | .evvveveeeiiiiiiieeees |
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AQI USER FEE PROJECTED RESERVE—CASH BASIS ACCOUNTING METHOD—Continued

Fiscal Year
1998 1999 2000 2001 2002
CUMUIALIVE .ooveiiiviieiievieeeeeerree e 15,829,975 27,829,975 32,829,975 32,829,975 32,829,975

1These collections are unavailable to pay for services provided because they were either not collected until after the close of the fiscal year in
which they were earned, or are unavailable for expenditure until FY 2003 under provisions of the FACT Act.

Rebuilding the Reserve

While our spending authority is on a
fiscal year basis, the accounting method
used by the Department of Treasury for
user fee collections is based on the date
the funds are received and recorded in
the Treasury (cash basis—see the table
above), not when they are earned
(accrual basis). The final amount that is
available to us from the AQI account
each year is based on the amount
collected and recorded in the account
between October 1 and September 30 of
each fiscal year. Since most of the fourth
quarter payments are not due and
therefore not received until after the
fiscal year is over, we are not able to use
those funds to pay for providing
services in the fiscal year when they are
earned.

In the July 1997 final rule, we
explained that it is necessary to
maintain a reasonable reserve balance in
the AQI account in order to account for

fees earned for providing AQI services
in a given fiscal year that were not
received until after that fiscal year
ended. The reserve also provides us
with a means to ensure the continuity
of AQI service in cases of bad debt,
carrier insolvency, and fluctuations in
activity volumes.

When we set the current user fees, we
did not include a reserve-building
component in them because we believed
that the reserve levels would be
maintained with fees we collected in
excess of the program costs. Although
our user fees are designed to recover the
cost of providing services, in some
instances, due to the fact that fees are
rounded up to the nearest quarter or
nickel, we may collect additional funds
that are applied to the individual
activity reserve balances. The reserve
levels have been maintained in the past
through such additional collections.

TOTAL AQI PROGRAM COSTS

However, due to increasing costs, we
cannot maintain our reserve with the
current user fees. Therefore, we are
proposing to include a reserve-building
component in the user fees to rebuild
the reserve levels for each activity over
fiscal years 2000 through 2002. Under
this proposal, the reserve levels for each
category of service have been calculated
to reflect approximately 25 percent of
each activity’s annual cost. The
proposed reserve component would
gradually rebuild the reserve balance to
a reasonable level of approximately 25
percent of the AQI annual program costs
to ensure that the reserve is fully funded
by fiscal year 2002.

The table below shows the final
annual cost of the AQI program once
costs to rebuild the reserve are added.
The final annual costs are the figures on
which we based our proposed fees. The
fees are designed to recover the full cost
of the AQI program.

FY 2000 FY 2001 FY 2002
CoSt Of AQI PrOGramM SEIVICES ....eeeeiviieeiiieeeitieesitteeesitteeesiteeeasteeeesteeesssteeeansseeaaseeeannseeeannseeesnnnes 199,965,458 204,229,369 208,867,608
Cost of rebuilding the FESEIVE ......coiiiiiii e 17,125,000 17,550,000 21,480,000
(% Of tOtal PrOgram COSE) ...cuiiiiiiitiiiii ettt ettt (8.56%) (8.59%) (10.28%)
Total AQI PrOgram COSES ..oiuuiieiiuiieeiiireeiieeesitieeestteeessaeeassseeessteeeesseeesssseeesssseeeassnesesnseees 217,090,458 221,779,369 230,347,608

Calculation of Fees

Once we established the total annual
costs to administer the AQI program,
including an amount to rebuild the AQI
account reserve to a reasonable level, we
began the calculation of our proposed
fees.

Volumes

First, we estimated the annual volume
for each category of service that would
be subject to inspection. The estimates
were based on annual rates of activity
for each service category shown in our
FY 1992 through FY 1997 collection
history.

In our commercial aircraft,
commercial vessel, and commercial
truck service categories, we calculated
the percentage of change in volume
between FY 1995 and FY 1996, and FY
1996 and FY 1997. Then we calculated

the average percentage of change for
those years. We used this average
percentage of change to project volumes
for fiscal years 1999 through 2002. We
have collection data for FY 1998
available, but decided not to use it in
our calculations because numerous
adjustments to the FY 1998 collection
data could be made through the end of
FY 2000 (i.e., we will have to account
for funds for overpaid vessels and
adjustments to aircraft fees remittances
resulting from audit findings).
Therefore, we will review the FY 1998
collection data prior to publishing a
final rule and make necessary
adjustments to the calculations.

For commercial trucks, however, we
had to revise our projected volume for
FY 1998 because the actual volume
appeared to be much higher. The
average percentage of change from FY

1995 to FY 1996, and from FY 1996 to
FY 1997, was —1.27 for commercial
trucks. The actual volume for FY 1998
shows a 10.22 percent increase over the
volume in FY 1997. Nevertheless, we
believe the volume increase for FY 1998
is misleading. During the first quarter of
FY 1998, the wrong fee was originally
assessed for individual border crossings
($2.00 instead of $4.00). In many cases,
the corrected fee was eventually
collected, but was recorded in the
system as an individual crossing, thus
inflating the actual volumes for FY
1998. Furthermore, a review of
commercial truck volumes for fiscal
years 1993 through 1997 shows that the
percentage of change ranged from 2.59
percent to —2.77 percent. Based on these
relatively stable but slightly negative
changes in volume, we are projecting
commercial truck volumes for fiscal
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years 1999 through 2002 based on the percent). These volumes are shown in
percentage of change we calculated for the following table:
fiscal years 1995 through 1997 (-1.27

VOLUMES/PERCENTAGE OF CHANGE FROM PREVIOUS YEAR

Commercial aircraft Commercial vessel Commercial truck
Fiscal Year
Volume Change Volume Change Volume Change
361,657 | oveeieiieeieeiee 48,098 | ..o 612,743 | oo
351,989 —-2.67% 47,655 -0.92% 614,214 0.24%
380,911 8.22% 48,758 2.31% 597,173 -2.77%
391,469 2.77% 51,098 4.80% 658,204 10.22%
Average: FY 1996 & FY 1997 percent-
age of change ......cccccevveviee v, (—2.67% + 8.22%)/2= 2.77% (-0.92% + 2.31%)/2= 0.70% (0.24% + (-2.77%))/2= -1.27%
Fiscal year P\;giﬁﬁ:gd Change P\;giﬁﬁ:gd Change P\;giﬁﬁ:gd Change
402,320 2.77% 51,454 0.70% 649,863 -1.27%
413,472 2.77% 51,813 0.70% 641,628 -1.27%
424,933 2.77% 52,173 0.70% 633,498 -1.27%
436,711 2.77% 52,537 0.70% 625,471 -1.27%

In our commercial truck decal service category, we found that the volume of users continued to increase, but
at a decreasing rate. We determined that the volume would most likely continue to increase slightly, but that the
increase in the number of decals would most likely be limited to new or additional growth in trade. The decal program
has been in operation for several years now, and we believe that the companies interested in buying them are doing
so now. Therefore, we are projecting a modest 5 percent growth increase for each year, as shown in the following
table:

VOLUMES OF COMMERCIAL TRUCK DECALS/PERCENTAGE OF CHANGE FROM PREVIOUS YEAR

Fiscal year Volume Per((::ﬁg%%e of

9,256 | .oovririiee

12,403 34.00%

13,476 8.66%

14,317 6.24%

15,758 10.07%

18,003 14.24%

19,298 7.20%

1999 (projected) 20,263 5.00%
2000 (projected) 21,276 5.00%
2001 (projected) 22,340 5.00%
2002 (projected) 23,457 5.00%

In our international air passenger service category, we found that the volume of users continued to increase each
fiscal year 1992 through 1998, but at a decreasing rate. Using the international air passenger volumes listed below,
we estimated percentage of increase in volume for FY 1999 in the following manner:

1. First, we subtracted the percentage of change in volume from FY 1996 to FY 1997 (4.39%) from the percentage
of change in volume from FY 1997 to FY 1998 (3.28%), yielding a rate of decline of —1.11.

2. We then divided this figure by the percentage of change in volume from FY 1996 to FY 1997 (4.39%) to obtain
a rate of decline from FY 1996 to FY 1997 of —25.28.

3. We then multiplied this rate of decline by the percentage of change in volume from FY 1997 to FY 1998
(3.28%), yielding a rate of decline of —0.8293.

4. Finally, we added this result to the percentage of change in volume from FY 1997 to FY 1998 (3.28%), yielding
a projected increase in volume of 2.45 percent for FY 1999.

This process was repeated to estimate growth for each fiscal year from 2000 through 2002. These volumes are
shown in the table below.

VOLUMES OF INTERNATIONAL AIR PASSENGERS/ PERCENTAGE OF CHANGE FROM PREVIOUS YEAR

N Percent
Fiscal year Volume change

35,442,923 | ..o

39,630,213 11.81%

41,784,350 5.44%

44,710,181 7.00%

48,296,322 8.02%

50,414,566 4.39%
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VOLUMES OF INTERNATIONAL AIR PASSENGERS/ PERCENTAGE OF CHANGE FROM PREVIOUS YEAR—Continued

Fiscal year Volume Eﬁ;%%rg
S OSSR 52,068,452 3.28%
1999 (projected) .. 53,346,102 2.45%
2000 (projected) ..... 54,325,203 1.84%
2001 (projected) ..... 55,070,989 1.37%
20102 (o (0 =T =T | I OSSR 55,636,477 1.03%

The volumes in our loaded railroad car service category increased from 74,006 in 1994 to 102,265 in 1995 to
147,315 in 1996 as a result of the North American Free Trade Agreement. The volume decreased in 1997, but for
1998, there was a slight increase in volume over 1996. However, one of the five railroad companies transiting goods
across the U.S.-Mexican border has ceased operations indefinitely. In addition, due to recent business consolidations,
the number of railroad companies crossing the border has decreased from five to three. Since our fee is assessed
to loaded railroad cars only, we do not anticipate much increase in individual loaded railroad cars, but better utilization
of the cars by railroad companies. We believe that future increases above the FY 1998 level will be minimal, and
are projecting a zero percent increase each fiscal year through 2002. We will watch the railroad car volumes carefully,
and if our volume assumption is incorrect, we will take steps immediately to adjust the fees accordingly. The volumes

are shown in the following table.

VOLUMES OF LOADED RAILROAD CAR/PERCENTAGE OF CHANGE FROM PREVIOUS YEAR

Fiscal year Volume Eﬁ;cnegrg
S TSP OPPO 56,688 | ...oovieiiiiiiienn
L 1 TP PP PP PP PPPPP PP 64,023 12.94%
OO PP UPRRPPPRPPTRRN 74,006 15.59%
L 1 TP PP P PP PPPPR PP 102,265 38.18%
L SO PP PP UPRTPPPRPPTRRTN 147,315 44.05%
L PSPPSR PPPPP PP 141,717 —3.80%
B T TSP OPPO 148,300 4.65%
e (o (o] T=Tox (=T ) IR PP PRRTRTN 148,300 0.00%
2000 (projected) .......... 148,300 0.00%
{00 ) R (o] o] =T =T | SRS UUT SR 148,300 0.00%
b0 [0 (o] (o] =T ox (=T ) PRSP TP PSRRI 148,300 0.00%

Distribution of Costs

Next, we projected the direct costs of
providing AQI services in fiscal years
1999 through 2002 for each category of
service: Commercial vessels,
commercial trucks, commercial railroad
cars, commercial aircraft, and
international airline passengers. The
cost of providing these services in prior
fiscal years served as a basis for
calculating our projected costs.

In FY 1992, APHIS established
accounting procedures to segregate AQI
user fee program costs. We published a
detailed description of these procedures
in the Federal Register on December 31,
1992 (57 FR 6246862473, Docket No.
92-148-1), as part of a document
amending some of our user fees.

As part of our accounting procedures,
we established distinct accounting
codes to record costs that can be directly
related to each inspection activity. At
the State level and below, the following
costs are direct-charged to the AQI User
Fee Account: Salaries and benefits for
inspectors and canine officers,
supervisors (such as port directors) and
clerical staff; equipment used only in
connection with services subject to user

fees; contracts; and large supply items
such as x-ray equipment or uniforms.

Other costs that cannot be directly
charged to individual accounts are
charged to *‘distributable’” accounts
established at the State level. The
following types of costs are charged to
distributable accounts: Utilities, rent,
telephone, vehicles, office supplies, etc.
The costs in these distributable accounts
are prorated (or distributed) among all
the activities that benefit from the
expense, based on the ratio of the costs
that are directly charged to each activity
divided by the total costs directly
charged to each account at the field
level. For example, if a State office
performs work on domestic programs,
AQI user fee programs, and AQI
appropriated programs, the costs are
distributed among the programs, based
on the percentage of the direct costs for
that activity at the field level that are
charged to that activity. Costs incurred
at the regional-, headquarters program
staff-, and agency-level support offices
are also prorated to the separate AQI
activities based on the percentage of the
costs that were directly charged to each

activity at the field level, as discussed
above.

Using these accounting procedures,
we calculated the total cost of providing
AQI services in each past fiscal year by
determining the amounts in each direct-
charge account, then adding the pro rata
share of the distributable accounts
maintained at the State, regional,
headquarters, and agency levels.

We then projected total costs to
provide each category of service during
each future fiscal year. Each projection
included the costs of program delivery,
which are incurred at the State level and
below. Also included was a pro rata
share of the program direction and
support costs, as explained above,
which include items at the regional and
headquarters program staff levels.
Finally, each projection included a pro
rata share of agency-level support costs,
as discussed above, which includes
activities that support the entire agency,
such as recruitment and development,
legislative and public affairs, regulations
development, regulatory enforcement,
budget and accounting services, and
payroll and purchasing services. Costs
for billing and collection services, legal
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counsel, and rate development services
that are directly related to user fee
activities are directly added to the user
fee activities they support and are not
included in the proration of agency-
level costs.

User Fee Calculation

The following tables show our user
fee calculations. To calculate the user
fees, we divided the sum of the costs for
each service by the projected volume
subject to inspection for that service,

thereby arriving at “‘raw” fees. We then
rounded the raw fees.

As in the past, we rounded raw fees
up, rather than down, to ensure that we
collect enough revenue to cover the
costs of providing services and enough
revenue to maintain a reasonable
reserve. Any excess collections due to
rounding would be added to the reserve
balance for each individual fee category.
If an increase in volume results in
additional revenue from user fees, this
revenue would not necessarily increase

AQI UsSer FEE CALCULATIONS, FY 2000

the reserve because the additional
money would be used to service the
increased volume.

We rounded all user fees up to the
nearest quarter, except for the
international airline passenger user fee.
Given the large volume of passengers, if
we rounded up to the nearest quarter we
would recover far more than is
necessary. Therefore, we rounded the
passenger user fee up to the nearest
nickel.

AQI activity tg;ﬁ'@g;?g 1 P\;g{ﬁ%:d Raw fee Rounded fee F;re(\’/]grfbeed
Commercial VESSEl .......ccoeciiiiiiiiee e 24,115,749 51,813 465.44 465.50 24,118,952
Commercial truck? ...... 4,442,247 1,067,156 4.16 4.25 4,535,413
Loaded railroad cars ... 977,907 148,300 6.59 6.75 1,001,025
Commercial aircraft 26,397,363 413,472 63.84 64.00 26,462,208
AIrliNe PASSENGEIS ....cocviiiiiiiiiiiie et 161,157,192 54,325,203 2.97 3.00 162,975,609
LI ] = LRSS 217,090,458 | .oooiciieeiiiieeiiies | eevreeeeniere e | evveee s 219,093,206

1Total program costs include the cost of rebuilding the AQI account available reserve.
2Decals could be purchased at 20 times the individual crossing rate, or $85.00 per decal, and would be valid from January 1 through Decem-

ber 31, 2000.

AQI USeR FEE CALCULATIONS, FY 2001

AQI activity tcﬁgﬁirggggl P\;g{ﬁ%gd Raw fee Rounded fee Prgi/jgﬁbeed
Commercial VESSEl .......ccoocuvviiiiiiiiiiieee e 24,755,100 52,173 474.48 474.50 24,756,089
Commercial trUCK 2 .........occcuiiiiee e 4,832,670 1,080,302 4.47 4.50 4,861,359
Loaded railroad Cars ........ccccceeviiiieiiiee e sesiiaeee e 1,018,647 148,300 6.87 7.00 1,038,100
Commercial aircraft 27,476,799 424,933 64.66 64.75 27,514,412
Airline passengers 163,696,152 55,070,989 2.97 3.00 165,212,967
TOtAl e 221,779,368 | coovvvveiiiiiiiiiiiiien | eevveeeiiiiiiiieiiieiies | v 223,382,926

1 Total program costs include the cost of rebuilding the AQI account available reserve.
2Decals could be purchased at 20 times the individual crossing rate, or $90.00 per decal, and would be valid from January 1 through Decem-

ber 31, 2001.

AQI USER FEE CALCULATIONS, FY 2002

AQI activity tclftﬁi?c?;?sl P\;giﬁﬁ:gd Raw fee Rounded fee F;gf,jeeﬁf,%d
COMMENCIAl VESSEI ....ooviiiieiieiiieiesie e 25,242,791 52,537 480.48 480.50 25,244,029
Commercial truck 2 5,046,927 1,094,614 4.61 4.75 5,199,417
Loaded railroad Cars .........cccocoveiiiiiiiniiiiin 1,024,546 148,300 6.91 7.00 1,038,100
Commercial @IrCraft .........ccoccvieeieninienes e 28,402,958 436,711 6.504 6.525 28,495,393
AIrliNE PASSENGEIS ....coiiiiiiieiiiiiiee ittt 170,630,386 55,636,477 3.07 3.10 172,473,079
TOAI oo 230,347,608 | ...ooviiiiriiiieiiie | e | e 232,450,016

1 Total program costs include the cost of rebuilding the AQI account available reserve.
2Decals could be purchased at 20 times the individual crossing rate, or $95.00 per decal, and would be valid from January 1 through Decem-

ber 31, 2002.

Current and Proposed User Fees

Our current user fees for AQI services for fiscal years 1999 through 2002 and the user fees we are proposing
to charge for these services for FY 2000 through FY 2002 are shown in the table below. Also, below, we describe
each AQI service, and explain additional activities and costs as they pertain to each service individually.
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AGRICULTURAL QUARANTINE INSPECTION (AQI) USER FEES

Currentl Currentl Currentl
Service '%Jr{ggg schedule){i I?:r\c()pzoosct)eod schedule){i I?:r\c()pzoosct)e{i schedule){i I?:r\c()pzoosct)ezd
FY 2000 FY 2001 FY 2002
Commercial Vessel .......ccocceevvieeiciieeeiinns 454.50 461.75 465.50 471.25 474.50 480.25 480.50
Commercial Truck .................. 4.00 4.00 4.25 4.00 4.50 4.25 4.75
Commercial Truck Decal 80.00 80.00 185.00 80.00 190.00 85.00 195.00
Loaded Railroad Car .... 6.50 6.75 6.75 6.75 7.00 7.00 7.00
Commercial Aircraft .... 59.75 60.25 64.00 61.25 64.75 62.25 65.25
Airline Passenger .......c.cccocovevieniecnicnnnn. 2.00 2.05 3.00 2.10 3.00 2.15 3.10

1 Commercial truck decals are issued on a calendar year basis. Decal rates would be effective January 1 of each year.

Commercial Vessels

We inspect commercial vessels of 100
net tons or more arriving at ports of
entry into the customs territory of the
United States. Vessels pay a user fee for
the first 15 arrivals at ports. The US
Customs Service (Customs) collects this
user fee for APHIS.

The proposed fees for fiscal years
2000, 2001, and 2002 are approximately
0.8, 0.7, and 0.05 percent higher than
the respective currently scheduled fees.
The proposed fees would allow us to
recover increased costs attributed to:

* Anticipated new hires in fiscal
years 1999 and 2000 of at least 51
inspection personnel at seaports
throughout the United States, including
Miami, FL; Elizabeth, NJ; San Juan, PR;
and Charleston, SC.

« New and replacement vehicles,
equipment, and additional x-ray
equipment.

e The addition of a reserve
component to the fees to gradually
rebuild the vessel reserve to a
reasonable level of approximately 25
percent of annual operating costs by the
end of FY 2002.

For fiscal years 2001 and 2002, the
proposed fees are less than one half of
one percent higher than the currently
scheduled fees. This is attributed to
conducting the increased volume of
vessel inspections with the same
number of personnel and new and
improved technology.

Commercial Trucks

We inspect commercial trucks
arriving at land ports in the customs
territory of the United States from
Mexico.1 Customs also collects our
truck user fees.

The proposed fees for fiscal years
2000, 2001, and 2002 are approximately
6.25, 12.5, and 11.8 percent higher than
the respective currently scheduled fees.
The proposed fees would allow us to
recover increased costs attributed to:

17 CFR 354.3(c)(2)(i) of the regulations exempts
commercial trucks entering the customs territory of
the United States from Canada from paying this
APHIS user fee.

* Anticipated new hires in fiscal
years 1999 through 2002 of
approximately 39 additional inspection
personnel at various land border ports,
including Brownsville and El Paso, TX,
and Santa Teresa, NM.

* New and replacement vehicles,
equipment, and additional x-ray
equipment.

* The addition of a reserve
component to the fees to gradually
rebuild the depleted truck reserve to a
reasonable level of approximately 25
percent of the annual operating costs by
the end of FY 2002.

The regulations currently require that
commercial trucks pay the APHIS user
fee each time they enter the customs
territory of the United States from
Mexico at the same time they pay the
Customs user fee. Our regulations also
allow commercial trucks to prepay the
APHIS user fee; however, this only
applies if they are prepaying the
Customs user fee. In that case, the
required APHIS user fee is 20 times the
user fee for each arrival, and is valid for
an unlimited number of entries during
the calendar year (see 7 CFR
354.3(c)(3)(i) of the regulations). The
truck owner or operator, upon payment
of the APHIS and the Customs user fees,
receives a decal to place on the truck
windshield. This is a joint decal,
indicating that both the Customs and
APHIS user fees for the truck have been
paid for that calendar year.

Commercial Railroad Cars

We inspect loaded commercial
railroad cars arriving at land ports in the
customs territory of the United States
from Mexico.2 The fees for this service
are calculated and remitted by the
individual railroad companies within 60
days after the end of each calendar
month.

The proposed fee for fiscal year 2001
is approximately 3.7 percent higher than
the currently scheduled fee. The fees for

2 Section 354.3(c)(2)(i) of the regulations exempts
loaded commercial railroad cars entering the
customs territory of the United States from Canada
from paying the APHIS user fee.

fiscal years 2000 and 2002 will not
change. The proposed fees would allow
us to recover increased costs attributed
to:

« Anticipated new hires in fiscal
years 2000 through 2002 of
approximately 18 additional inspection
personnel at various land border ports,
including Los Tomates and Brownsville,
TX, and Nogales, AZ.

* New and replacement vehicles and
equipment.

* The addition of a reserve
component to the fees to gradually
rebuild the railroad car reserve to a
reasonable level of approximately 25
percent of the annual operating costs by
the end of FY 2002.

Commercial Aircraft

We also inspect international
commercial aircraft arriving at airports
in the customs territory of the United
States. The fees for this service are
calculated and remitted by the
individual airline companies within 31
days after the end of each calendar
quarter.

The proposed fees for fiscal years
2000, 2001, and 2002 are approximately
6.2, 5.7, and 4.8 percent higher than the
respective currently scheduled fees. The
proposed fees would allow us to recover
increased costs attributed to:

¢ Anticipated new hires in fiscal
years 1999 through 2002 of
approximately 137 additional
inspection personnel at various existing
and expanding or new airport facilities,
including Miami, Orlando, and Ft.
Lauderdale, FL; Atlanta and Savannah,
GA,; Chicago, IL; JFK International
Airport, NY; Dallas, San Antonio, and
Houston, TX; Los Angeles and San
Francisco, CA; Honolulu, HI; and San
Juan, PR.

« New and replacement vehicles,
equipment, and additional x-ray
equipment.

* The addition of a reserve
component to the fees to gradually
rebuild the commercial aircraft reserve
to a reasonable level of approximately
25 percent of the annual operating costs
by the end of FY 2002.
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In addition, we are working closely
with Customs on the development and
installation at major airports of a joint
automated cargo tracking system, which
would greatly improve the paper
tracking cargo system currently used at
most airports.

International Airline Passengers

We also inspect international airline
passengers arriving at airports in the
customs territory of the United States.

Millions of travelers pass through U.S.

airports daily. APHIS’ overall goal is a
timely, seamless inspection process,
integrated with clearance processes of
other agencies in the Federal Inspection
Service (FIS) that will ensure the fastest
passenger clearance time while
safeguarding against the introduction of
harmful pests and diseases of animals
and plants. Our joint goal is to improve
enforcement and regulatory processes in
order to clear most international air
passengers through the FIS inspection
process in 30 minutes or less. In
partnership with the airline industry,
advanced information will be obtained
on 80 percent of international air
passengers through the use of the
Advance Passenger Information System
to expedite the overall processing of
passengers with no loss in enforcement.

To accomplish these goals and to
ensure adequate coverage, we anticipate
additional costs that would result from:

e Hiring approximately 216
additional inspection personnel in fiscal
years 1999 through 2002 at various new
and expanding airport facilities,
including Miami, Sanford, and Tampa,
FL; New Orleans, LA; Atlanta and
Savannah, GA,; Chicago, IL; JFK
International Airport and Brooklyn, NY;
Dallas, Houston, San Antonio, El Paso,
Galveston, and Brownsville, TX; Los
Angeles, Fresno, Sacramento, and San
Francisco, CA; Honolulu and Maui, Hl;
San Juan, PR; Bermuda, and the
Bahamas.

¢ Purchasing new and replacement
vehicles, equipment, and additional x-
ray equipment.

¢ Purchasing and installing new high
definition x-ray machines with luggage
tracking and marking capability at most
of the larger airports throughout the
country.

¢ Adding about 50 new canine teams
(one officer and one dog per team) at
airports throughout the country,
including JFK International Airport, NY;
Newark, NJ; Chicago, IL; Honolulu, HI;
Miami and Ft. Lauderdale, FL; Atlanta,
GA; Houston, Dallas, Pharr, Laredo, and
El Paso, TX; Los Angeles, Oakland, and
San Francisco, CA.

¢ The addition of a reserve
component to the fees to gradually

rebuild the international airline
passenger reserve to a reasonable level
of approximately 25 percent of the
annual operating costs by the end of FY
2002.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be significant
for the purposes of Executive Order
12866 and, therefore, has been reviewed
by the Office of Management and
Budget. The economic analysis prepared
for this proposed rule provides a cost-
benefit analysis as required by
Executive Order 12866 and an analysis
of economic effects on small entities as
required by the Regulatory Flexibility
Act. The analysis is summarized below.
Copies of the full analysis are available
by contacting Ms. Donna Ford at the
address listed under FOR FURTHER
INFORMATION CONTACT.

Introduction

APHIS is proposing to revise existing
agricultural quarantine and inspection
(AQI) user fees to recover additional and
unanticipated program costs and to
rebuild the AQI reserve. The proposed
AQI user fee revisions would become
effective in the first quarter of FY 2000
and would be in effect through FY 2002.

International air passengers,
commercial aircraft, commercial vessels,
commercial trucks, and commercial
railroad cars arriving at ports in the
customs territory of the United States
would be affected by the increase in
AQI user fees.

The FACT Act, as amended, provides
that APHIS may prescribe and collect
fees to cover the cost of providing
quarantine and inspection services in
connection with the arrival of
international airline passengers,
commercial aircraft, commercial vessels,
commercial trucks, and commercial
railroad cars at ports in the customs
territory of the United States. The FACT
Act further states that the fees should be
sufficient to cover the cost of
administering the program and
sufficient to maintain a reasonable
balance (or reserve) in the AQI User Fee
Account.

Need for Regulation

The purpose of AQI inspections at
United States ports of entry is to prevent
international travelers and conveyances
from introducing harmful plant and
animal pests that could damage U.S.
agriculture and cause substantial
economic losses to domestic producers,
consumers, exporters, and to a range of
allied agricultural industries. In the case

of AQI user fees, those international
travelers or conveyances who may carry
agricultural pests or diseases from
abroad are required to pay for AQI
program activities.

Generating revenues to operate public
programs by charging users is widely
practiced by Federal, State and local
government agencies, and is based on
the premise that the beneficiaries or
users of a public system, and not the
public at large, should pay for its
operation. User fees can be an equitable
way of matching program costs to
program users or beneficiaries.

Composition of Proposed Fees

Computation of AQI user fees is based
on direct program delivery costs,
program support costs, Agency-level
support costs, anticipated user fee
administrative costs, and reserve fund
costs.

Direct Program Costs

Direct program costs include, but are
not limited to: Salary and benefits for
inspectors, canine officers, supervisory
and clerical staff, uniform allowances,
local travel expenses, and specialized
equipment purchases.

Program Support Costs

Program support costs include all
expenditures necessary to maintain
regional and headquarters support staffs
and offices, including APHIS program
staff, detection methods development,
plant risk assessments, and automatic
data processing (ADP) support.

Agency-level Costs

In addition to salary and benefit costs,
Agency-level support costs include, but
are not limited to: Recruitment and
development, legislative and public
affairs, regulatory enforcement,
communications, postage, budget and
accounting services, and the cost for
USDA'’s National Finance Center to
provide payroll, purchasing, and other
related financial services.

Administrative Costs

The FACT Act, as amended, allows
the Agency to recover administrative
costs that the Agency incurs as a direct
result of developing, collecting, and
monitoring AQI user fees.

The Reserve Fund

The FACT Act allows for a reasonable
balance in the AQI User Fee Account.
The reserve serves several purposes.
The reserve insures that the Agency has
access, through the AQI User Fee
Account, to funds for normal operating
expenses. Second, the reserve fund will
insure that the Agency has sufficient
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operating funds in cases of bad debt,
carrier insolvency, or fluctuations in
activity volumes. Further, in the July
1997 final rule, we explained that it is
also necessary to maintain a reasonable
reserve balance in the AQI account in
order to account for fees earned for
providing AQI services in a given fiscal
year that were not received until after
that fiscal year ended.

Regulatory Flexibility Analysis

The effects of increased fees on small
entities in each of the affected industries
are discussed separately below. The
proposed fee changes will also affect
international airline passengers arriving
at ports in the customs territory of the
United States; however, passengers are
not included in this analysis because
the Regulatory Flexibility Act does not
cover individuals.

Commercial Vessels

We are proposing to amend the
scheduled user fees for inspecting
commercial vessels by increasing the
fees by $3.75 in FY 2000, by $3.25 in FY
2001, and by $0.25 in FY 2002. APHIS
inspects vessels of 100 net tons or more
arriving from all foreign ports, except
Canada. Typically, APHIS inspects (and
charges) dry cargo vessels operating
between the United States and foreign
ports. At the beginning of 1996 there
were 192 U.S. dry cargo vessels.

Bureau of the Census data compiled
by the Small Business Administration
(SBA) in 1995 show that the affected
industry, U.S. commercial vessels
engaged in deep sea foreign
transportation of freight, was composed
mostly of small firms (less than 500
employees, according to the SBA
definition). In 1995, there were 125
firms engaging in deep sea
transportation of freight and 111 of
them, or 89 percent of the affected
industry, employed less than 500
employees. Also in 1995, the average or
typical small U.S. firm engaged in deep
sea transportation of freight had roughly
31 employees, a payroll of less than $1.6
million, and annual receipts of $28
million. Data on number of dry cargo
vessels per firm or firms exclusively
operating dry cargo vessels are not
available.

Anecdotal information suggests that
many of the companies that are subject
to AQI inspections are not U.S. firms.
Further, it is unclear how many of the
125 U.S. firms would actually be
affected by the increase in AQI user
fees, and how many of the affected firms
would be small entities. We do know
that total daily operating costs for dry
cargo vessels idle in port average
between $23,600 and $26,800. The

proposed user fee increases of $3.75 in
FY 2000, $3.25 in FY 2001, and $0.25
in FY 2002 are very insignificant
fractions of daily operating costs,
suggesting that the proposed fee
revision will not have a significant
economic impact on small firms
operating vessels.

Commercial Trucks

APHIS inspects trucks entering the
United States from Mexico. It is unclear
how many of these trucks entering the
United States from Mexico are owned
and operated by U.S. firms. According
to a recent General Accounting Office
report, roughly 11,000 trucks cross the
border each week day (a total of
3,113,091 in FY 1996) from Mexico into
the United States. The bulk (93 percent)
of northbound truck traffic comes
through seven major customs ports:
Otay Mesa, California; Calexico,
California; Nogales, Arizona; El Paso,
Texas; Laredo, Texas; McAllen, Texas;
and Brownsville, Texas. Many of these
trucks are owned and operated by
Mexican firms. At present, trucks from
Mexico are limited to commercial zones
along the border and many make
multiple daily crossings. Mexican
brokers tend to control much of the
truck traffic at some border locations.
Reliable data on future traffic patterns
are not available.

It is unclear how many U.S. trucking
firms would be affected by the proposed
increase in AQI user fees. Anecdotal
evidence from APHIS employees
indicates that many of the AQI truck
decals, which are good for multiple
inspections, are being purchased by U.S.
trucking firms operating in Texas,
California, and Arizona. 1995 Bureau of
the Census data show that the
overwhelming majority of trucking firms
in these States would be considered
small firms by SBA standards (less than
$18.5 million in receipts annually). SBA
data also show that the typical small
trucking firm in one of these border
States had 10 employees and earned a
little less than $1 million in receipts
annually.

If we assume that any small U.S.
trucking firm that regularly transports
freight from Mexico would purchase an
APHIS truck decal, which is good for an
unlimited number of entries during the
calendar year, the proposed increase in
user fees could cost a small firm, at
most, an additional $5 per truck or an
estimated $55 per firm in FY 2000; and
$10 per truck or an estimated $110 per
firm in FY 2001 and FY 2002. This
estimate is based on the assumption that
a small firm owns a maximum of 11
trucks. There are no official statistics on
the fleet size of small trucking firms

either for selected border States, or for
the United States as a whole. This
assumption is based on private sector
trucking industry data on 256,223 U.S.
trucking firms representing a combined
fleet of over 2.3 million vehicles. This
data shows that 91 percent of firms own
11 or fewer trucks.

SBA data show that the typical small
trucking firm in Arizona, California, or
Texas has annual receipts of $932,000.
We therefore believe that the proposed
increase in cost, as explained above
($110 for the average small firm), would
not result in a significant new burden
on small commercial trucking firms.

Loaded Commercial Railroad Cars

There are four U.S. railroad
companies currently transporting goods
across the U.S.-Mexican border. Two of
these railroad companies meet the SBA
criteria for small entities (fewer than
1,500 employees). As of 1991, the
smaller railroad companies transported
between 960 and 2,000 loaded rail cars
into the United States from Mexico
annually. Data on operating expenses
and profit margins for these companies
are not available; but proposed user fees
would not increase in FY 2000 and FY
2002, and would only increase by $0.25
in FY 2001, suggesting that there would
not be a significant economic impact on
these two small U.S. railroad
companies.

Commercial Airlines

We are proposing to amend the
scheduled user fees for inspecting
commercial aircraft by increasing the
fees by $3.75 in FY 2000, $3.50 in FY
2001, and $3.00 in FY 2002.
International scheduled and
unscheduled (chartered) air passenger,
air cargo, and air courier carriers
arriving at U.S. customs ports are
subject to AQI inspections. Bureau of
the Census data compiled by the SBA
show that there were a total of 6107
firms in the U.S. air transportation
industry in 1995, and that more than
5893 (or more than 96.5 percent) would
have met the SBA criteria for small
entity (employing fewer than 1500
employees). The typical small firm in
the air transportation industry had 15
employees, an annual payroll of $398
thousand, and estimated annual receipts
of $2.1 million.

APHIS regulations affect international
flights, many of which are operated by
foreign-owned firms. Those U.S. air
transport firms that do not operate
international flights are not subject to
the proposed rule. Agency records show
that, in 1995, only 123 of the 6107 firms
in the air transportation industry were
subject to AQI inspections because they
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operated international flights. This data
suggests that the increased user fees will
not affect a substantial number of small
air transportation companies. Even if all
123 U.S. airline firms were small
entities (which they are not), the
proposed fee revision would be
applicable to only 2 percent of small
firms in the industry. Using information
on the number of firms inspected, the
number of projected inspections, and
the assumption that firms subject to
inspection are distributed by size in a
fashion consistent with the industry as
a whole, we can develop very rough
estimates of impact on small firms.

Each of the 123 U.S. companies
would have had an airplane inspected
between 1600 and 1700 times per year
if inspections were prorated equally
between large and small firms. In
practice, small firms with fewer aircraft
would probably have substantially
fewer annual inspections, so we are
overestimating the impact of fee
revisions on small firms. Given the
assumptions above, the increased fees
listed above would translate into
additional costs per firm of between
$5,000 and $6,000 per year, which are
less than three tenths of one percent of
estimated annual receipts for the
average small air transportation firm.

Given the data, assumptions, and
calculations above, it is reasonable to
conclude that proposed fee revisions
will not have significant economic
impact on a substantial number of small
air transportation firms.

Other Costs and Benefits

Additional reporting costs to private
airlines associated with revising user
fees are likely to be very small because
mechanisms are already in place for
collecting fees. There should be no
additional recordkeeping costs for
ticketing agents and tour operators, who
are not involved in remitting fees and
are not expected to remit fees in future.
Further there will be no additional
reporting burdens on vessel, aircraft, rail
car, and truck operators as a result of the
proposed changes in user fees.

The benefit of user fees is the shift in
the payment of services from taxpayers
as a whole to those persons who are
receiving the government services.
While taxes may not change by the same
amount as the change in user fee
collections, there is a related shift in
appropriations, which allows tax dollars
to be applied to other programs that
benefit the public in general.

The administrative cost involved in
obtaining these savings would be
minimal. APHIS already has a user fee
program and a mechanism for collecting
user fees in place, and since this

proposal would simply update existing
user fees, increases in administrative
costs would be small. Because the
savings are sufficiently large, and the
administrative costs would be small, it
is likely that the net gain in reducing the
burden on taxpayers as a whole would
outweigh the cost of administering the
revisions of the user fees.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 354

Exports, Government employees,
Imports, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Travel and
transportation expenses.

Accordingly, we propose to amend 7
CFR part 354 as follows:

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS; AND USER FEES

1. The authority citation for part 354
would continue to read as follows:

Authority: 7 U.S.C. 2260; 21 U.S.C. 136
and 136a; 49 U.S.C. 1741; 7 CFR 2.22, 2.80,
and 371.2(c).

2. Section 354.3 would be amended
by revising the tables in paragraphs
(b)(2), (c)(1), (d)(1), (e)(1), and (f)(1) to

read as follows:

8§354.3 User fees for certain international
services.
* * * * *

b * * *
Elg * * *
Effective dates Amount
October 1, 1998 through Sep-
tember 30, 1999 ........cccceeueee 454.50
October 1, 1999 through Sep-
tember 30, 2000 ..........cceuee. 465.50
October 1, 2000 through Sep-
tember 30, 2001 .........cceeveee 474.50
October 1, 2001 through Sep-
tember 30, 2002 .........ccceeuee. 480.50
* * * * *
(C) * * *
(1) * X %
Effective dates Amount
October 1, 1998 through Sep-
tember 30, 1999 ........cceeveeene 4.00
October 1, 1999 through Sep-
tember 30, 2000 .........cccceeeee 4.25
October 1, 2000 through Sep-
tember 30, 2001 .........ccceeeeene 4.50
October 1, 2001 through Sep-
tember 30, 2002 .........ccccueeee 4.75
* * * * *
d * k* *
Elg * X *
Effective dates Amount
October 1, 1998 through Sep-
tember 30, 1999 ........cccocenee. 6.50
October 1, 1999 through Sep-
tember 30, 2000 ...........c.c...... 6.75
October 1, 2000 through Sep-
tember 30, 2001 ...........cc....... 7.00
October 1, 2001 through Sep-
tember 30, 2002 ................... 7.00
* * * * *
(e * X %
(l) * k* *
Effective dates Amount
October 1, 1998 through Sep-
tember 30, 1999 ........cceeeeeeee 59.75
October 1, 1999 through Sep-
tember 30, 2000 .........ccoccueee 64.00
October 1, 2000 through Sep-
tember 30, 2001 .........ccoccueee 64.75
October 1, 2001 through Sep-
tember 30, 2002 .........c.ccuee.. 65.25
* * * * *
(f) * ok ok
(1) * X %
Effective dates Amount
October 1, 1998 through Sep-
tember 30, 1999 ........cceeveeene 2.00
October 1, 1999 through Sep-
tember 30, 2000 ..........ccccueeee 3.00
October 1, 2000 through Sep-
tember 30, 2001 .........cccceeeene 3.00
October 1, 2001 through Sep-
tember 30, 2002 .........ccccueeene 3.10
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* * * * *

3. In §354.3, paragraph (c)(3)(i) would
be amended by removing the words “,
except, that through September 30,
1997, the amount to be paid is $40.00"".

Done in Washington, DC, this 30th day of
July 1999.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 99-20113 Filed 8-6-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 207, 607, and 807
[Docket No. 98N-1215]

Foreign Establishment Registration
and Listing; Reopening of Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening for
60 days the comment period for the
proposed rule that appeared in the
Federal Register of May 14, 1999 (64 FR
26330). The proposed rule would
require foreign establishments whose
products are imported or offered for
import into the United States to register
with FDA and to identify a U.S. agent.
The proposal would also describe some
of the agent’s responsibilities. FDA is
taking this action in response to a
request from the Canadian Embassy.
DATES: Written comments by October 8,
1999.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Philip L. Chao, Office of Policy,
Planning, and Legislation (HF-23), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
3380.

SUPPLEMENTARY INFORMATION: In the
Federal Register of May 14, 1999 (64 FR
26330), FDA published a proposed rule
that would require foreign
establishments whose products are
imported or offered for import into the
United States to register with FDA. The
proposal would also require foreign
establishments to identify a U.S. agent
and would describe some of the agent’s

responsibilities. FDA issued the
proposed rule in order to implement
section 417 of the Food and Drug
Administration Modernization Act of
1997. Interested persons were given
until July 28, 1999, to comment on the
proposed rule.

On July 23, 1999, the Government of
Canada requested an extension of the
comment period, stating that the
proposed requirement could present
significant cost and compliance burdens
to small and medium-sized Canadian
establishments. The Canadian
Government requested the extension so
that it could: (1) Ensure that affected
Canadian establishments are aware of
the proposal and (2) prepare informed
comments. The requested extension was
60 days.

The agency considered the Canadian
Government’s request and because the
request was submitted too late to permit
an extension of the comment period the
agency is reopening the comment period
until October 8, 1999.

Interested persons may submit to the
Dockets Management Branch (address
above) written comments on the
proposed rule. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. A copy of the
proposed rule and received comments
may be seen in the office above between
9 a.m. and 4 p.m., Monday through
Friday.

Dated: August 1, 1999.

Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 99-20363 Filed 8—-6-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 870, 888, and 890
[Docket No. 99N-2210]

Cardiovascular, Orthopedic, and
Physical Medicine Diagnostic Devices;
Reclassification of the
Cardiopulmonary Bypass Accessory
Equipment, Goniometer Device, and
the Electrode Cable Devices

AGENCY: Food and Drug Administration,
HHS.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
reclassify the cardiopulmonary bypass
accessory equipment device that

involves an electrical connection to the
patient, the goniometer device, and the
electrode cable from class | into class II.
FDA is also proposing to exempt these
devices from the premarket notification
requirements. This classification is
being proposed on FDA'’s own initiative
based on new information. This action
is being taken to establish sufficient
regulatory controls that will provide
reasonable assurance of the safety and
effectiveness of these devices.

DATES: Written comments by November
8, 1999. See section IX of this document
for the proposed effective date of a final
rule based on this document.
ADDRESSES: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1061, 5630 Fishers Lane, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Heather S. Rosecrans, Center for Devices
and Radiological Health (HFZ-404),
Food and Drug Administration,9200
Corporate Blvd., Rockville, MD 20850,
301-594-1190.

SUPPLEMENTARY INFORMATION:

I. Background (Regulatory Authorities)

The act (21 U.S.C. 301 et seq.), as
amended by the 1976 amendments
(Public Law 94-295), the SMDA (Public
Law 101-629), and the FDAMA (Public
Law 105-115), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class | (general controls),
class Il (special controls), and class Il
(premarket approval).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendments
devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act (21
U.S.C. 360c(f)) into class Il without any
FDA rulemaking process. Those devices
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remain in class Ill and require
premarket approval, unless and until:
(1) The device is reclassified into class
I or IlI; (2) FDA issues an order
classifying the device into class | or 1l
in accordance with new section
513(f)(2) of the act, as amended by the
FDAMA,; or (3) FDA issues an order
finding the device to be substantially
equivalent, under section 513(i) of the
act (21 U.S.C. 360c(i)), to a predicate
device that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously offered devices
by means of premarket notification
procedures in section 510(k) of the act
(21 U.S.C. 360(k)) and part 807 of the
regulations (21 CFR part 807).

A preamendments device that has
been classified into class Ill may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final regulation under section 515(b) of
the act (21 U.S.C. 360e(b)) requiring
premarket approval.

Reclassification of classified
preamendments devices is governed by
section 513(e) of the act (21 U.S.C.
360c(e)). This section provides that FDA
may, by rulemaking, reclassify a device
(in a proceeding that parallels the initial
classification proceeding) based upon
“new information.” The reclassification
can be initiated by FDA or by the
petition of an interested person. The
term ““new information,’” as used in
section 513(e) of the act, includes
information developed as a result of a
reevaluation of the data before the
agency when the device was originally
classified, as well as information not
presented, not available, or not
developed at that time. (See, e.g.,
Holland Rantos v. United States
Department of Health, Education, and
Welfare, 587 F. 2d 1173, 1174 n.1 (D.C.
Cir. 1978); Upjohn v. Finch, 422 F.2d
944 (6th Cir. 1970); Bell v. Goddard, 366
F.2d 177 (7th Cir. 1966).).

Reevaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the reevaluation is made in light of
newly available regulatory authority
(see Bell v. Goddard, supra, 366 F.2d at
181; Ethicon, Inc. v. FDA, 762 F. Supp.
382, 389-91 (D.D.C. 1991)), or in light
of changes in ““medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951.) Regardless of whether data before
the agency are past or new data, the
“new information” upon which
reclassification under section 513(e) of
the act is based must consist of “‘valid
scientific evidence,” as defined in
section 513(a)(3) of the act (21 U.S.C.

360c(a)(3)) and 21 CFR 860.7(c)(2). (See,
e.g., General Medical Co. v. FDA, 770
F.2d 214 (D.C.Cir. 1985); Contact Lens
Assoc. v. FDA, 766 F.2d 592 (D.C. Cir.),
cert. denied, 474 U.S. 1062 (1985)). FDA
relies upon ‘““valid scientific evidence”
in the classification process to
determine the level of regulation for
devices. For the purpose of
reclassification, the valid scientific
evidence upon which the agency relies
must be publicly available. Publicly
available information excludes trade
secret and/or confidential commercial
information, e.g., the contents of a
pending premarket approval
application. (See section 520 of the act
(21 U.S.C. 360j(c)).

11. Regulatory History of Devices

In accordance with section 513(e) of
the act and 21 CFR 860.130(a)(1), based
on new information with respect to the
devices, FDA, on its own initiative, is
proposing to reclassify the following
devices from class I, to class II: (1)
Cardiopulmonary bypass accessory
equipment, when intended to be used in
the cardiopulmonary bypass circuit to
support, adjoin, or connect components,
or to aid in the setup of the
extracorporeal line; (2) the goniometer
device, which is an ac-powered device,
when intended to evaluate joint
function by measuring and recording
ranges of motion, acceleration, or forces
exerted by a joint; and (3) the electrode
cable device, which is a electrode cable
device composed of strands of insulated
electrical conductors laid together
around a central core and intended for
medical purposes to connect an
electrode from a patient to a diagnostic
machine.

111. Device Description

FDA is maintaining the following
device descriptions and intended uses:

(1) The cardiopulmonary bypass
accessory equipment are devices that
have no contact with blood and are
intended in the cardiopulmonary bypass
circuit to support, adjoin, or connect
components or to aid in the setup of the
extracorporeal line, e.g., an oxygenator
mounting bracket or system-priming
equipment. FDA is reclassifying into
class Il only cardiopulmonary bypass
accessory equipment that involves an
electrical connection to the patient.
Other accessory equipment remains in
class I.

(2) The goniometer is an ac-powered
device intended to evaluate joint
function by measuring and recording
ranges of motion, acceleration, or forces
exerted by a joint.

(3) The electrode cable device is a
device composed of strands of insulated

electrical conductors laid together
around a central core and intended for
medical purposes to connect an
electrode from a patient to a diagnostic
machine.

IV. Risk to Health

After several incidents were reported
to FDA, pertaining to the risk of patient
exposure to macro shock or
electrocution, FDA took action to
address the problem. A summary of the
incidences was published in a final rule
that established a performance standard
for electrode lead wires and patient
cables (62 FR 25477, May 9, 1997).
Industry also took steps to prevent
electrode lead wires from being
connected to electrical power sources; a
public conference sponsored by Health
Industry Manufacturers Association and
the American Hospital Association, held
onJuly 15, 1994, provided a forum for
device users, manufacturers, and other
health care professionals to offer and
hear comments for FDA’s consideration
during the rulemaking process.

V. Summary of Reasons for
Reclassification

Based on new information with
respect to the devices and in accordance
with section 513 (e) of the act and 21
CFR 860.130(a)(1), FDA, on its own
initiative, is proposing to reclassify the
cardiopulmonary bypass accessory
equipment devices that involve an
electrical connection to the patient, the
goniometer ac-powered device, and the
electrode cable device from class | into
class Il. The agency is taking this action
because the new information shows that
these products present a degree of
health risk to the patient that cannot be
addressed by class | general controls.
The agency established a performance
standard for electrode lead wires and
patient cables to prevent electrical
connections between patients and
electrical power sources. FDA believes
the cardiopulmonary bypass accessory
equipment, the ac-powered goniometer,
and the electrode cable should be
reclassified into class Il because special
controls in addition to general controls,
provide reasonable assurance of safety
and effectiveness of the device, and
there is sufficient information to
establish special controls to provide
such assurance.

VI. Summary of Data Upon Which the
Reclassification is Based

FDA believes that, in order to
eliminate the risk of macro shock and
electrocution in the future, a mandatory
performance standard must apply to all
electrode lead wires and patient cables
intended for use with medical devices.
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Based on the available information,
FDA believes that the special controls
discussed below are capable of
providing reasonable assurance of the
safety and effectiveness of the
cardiopulmonary bypass accessory
equipment that involves an electrical
connection to the patient, the
goniometer device, and the electrode
cable with regard to the identified risks
to health of these devices.

VII. Special Controls

In addition to general controls, FDA
believes that the special controls
identified in this document are adequate
to control the risks to health described
for these devices. (1) On May 9, 1997,
FDA issued a final rule establishing a
performance standard for electrode lead
wires and patient cables. The agency
determined that the performance
standard is needed to prevent electrical
connections between patients and
electrical power sources. (2) Based on
the available information, FDA also
identified a guidance document
entitled, ““Guidance on the Performance
Standard for Electrode Lead Wires and
Patient Cables.” The guidance provides
information on electrocution hazards
posed by unprotected patient electrical
connectors. The guidance is intended to
help affected parties understand the
steps needed to achieve compliance
with the performance standard for
electrode lead wires and patient cables.

Since May 11, 1998, electrode lead
wires or patient cables have been
required to comply with the ECG Cables
and Lead Wires, ANSI/AAMI EC 53—
1995 standard if they are intended for
use with any of the following devices:

(1) Breathing frequency monitors,

(2) Ventilatory effort monitors (Apnea
detectors),

(3) Electrocardiographs (ECG’s),

(4) Radio frequency physiological
signal transmitters and receivers,

(5) Cardiac monitors,

(6) Electrocardiograph electrodes
(including pre-wired ECG electrodes),

(7) Patient transducer and electrode
cables (including connectors),

(8) Medical magnetic tape recorders
(e.g. Holter monitors),

(9) Arrhythmia detectors and alarms,

(10) Telephone Electrocardiograph
transmitters and receivers.

Manufacturers and users had an
additional 2 years to prepare for the
second phase of implementation of the
standard. Beginning on May 9, 2000,
any electrode lead wire or patient cable
lead intended for use with any medical
device must comply with the standard.

The performance standard
incorporates the specific requirements
of international standard, IEC-60601,

clause 56.3(c), which requires leads to
be constructed in such a manner as to
preclude patient contact with hazardous
voltages or, for certain devices, contact
with electrical ground. Design changes
and labeling changes need to be
considered by manufacturers and
importers of these devices.

Adapters can be used to convert
devices already in the marketplace so
they can accept electrode wires and
patient cables that comply with the new
performance standard.

VIIl. Exemption from Premarket
Notification

A. FDA is proposing to exempt these
devices from premarket notification.

On November 21, 1997, the President
signed into law FDAMA (Public Law
105-115). Section 206 of FDAMA, in
part, added a new section 510(m) to the
act (21 U.S.C. 360(m). Section 510(m)(1)
of the act requires FDA, within 60 days
after enactment of FDAMA, to publish
in the Federal Register a list of each
type of class Il device that does not
require a report under section 510(k) of
the act (21 U.S.C. 360(k)) to provide
reasonable assurance of safety and
effectiveness. Section 510(m) of the act
further provides that a 510(k) will no
longer be required for these devices
upon the date of publication of the list
in the Federal Register. FDA published
that list in the Federal Register of
January 21, 1998 (63 FR 3142).

Section 510(m)(2) of the act provides
that 1 day after the date of publication
of the list under section 510(m)(1) of the
act, FDA may exempt a device on its
own initiative or upon petition of an
interested person, if FDA determines
that a 510(k) is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device.

FDA has determined that, for the
devices proposed for class Il in this rule,
the special controls along with general
controls other than premarket
notification will provide reasonable
assurance of the safety and effectiveness
of these devices. Therefore, FDA is
proposing to exempt these devices from
the premarket notification requirements
subject to the applicable limitations on
exemptions.

B. Certain cardiopulmonary bypass
equipment will remain in class |

FDAMA also added a new section
510(1) to the act which provides that a
class | device is exempt from the
premarket notification requirements
under section 510(k) of the act, unless
the device is intended for a use which
is of substantial importance in
preventing impairment of human health

or it presents a potential unreasonable
risk of illness or injury. FDA refers to
the devices that meet these criteria as
“reserved.”

In the Federal Register of February 2,
1998 (63 FR 5387), FDA published a list
of devices it considered reserved and
that require premarket notification and
a list of devices it believed met the
exemption criteria in FDAMA. FDA
invited comments on the February 2,
1998, notice.

In the Federal Register of November
12, 1998 (63 FR 63222), after reviewing
the comments submitted on the
February 2, 1998, Federal Register
notice, FDA proposed to designate
which devices require premarket
notification, and which are exempt,
subject to limitations, under notice and
comment rulemaking proceedings under
new section 510(l). One comment on the
proposed rule stated that, for
cardiopulmonary bypass accessory
equipment, the “‘reserved” designation
should be limited to accessory
equipment that involves an electrical
connection to the patient. FDA agrees
with this comment and intends to
change the final rule on exemptions
from premarket notification to adopt
this comment. In this proposed rule,
FDA is stating that cardiopulmonary
bypass accessory equipment that does
not involve electrical connection to the
patient is a class | device and is exempt
from the premarket notification
requirements.

IX. Effective Date

FDA proposes that any final rule that
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

X. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Xl1. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, and the Regulatory Flexibility
Act (5 U.S.C. 601-612) (as amended by
subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Public
Law 104-121)), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
and other advantages, distributive
impacts, and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Based on the May 9, 1997 (62
FR 25477), Federal Register, a final rule
was issued establishing a performance
standard for electrode lead wires and
patient cables, which included and
applied to the cardiopulmonary bypass
accessory equipment that involves an
electrical connection to the patient, the
goniometer, and the electrode cable. The
FDA'’s analysis determined that the
imposition of the performance standard
would not have a significant economic
impact on a substantial number of small
entities. This reclassification, if
finalized, will have no economic effect
other than the imposition of this
standard. In addition, the proposed rule,
if finalized, will not impose costs of
$100 million or more on either the
private sector or state, local, and tribal
governments in the aggregate, and
therefore a summary statement or
analysis under section 202 (a) of the
Unfunded Mandates Reform Act of 1995
is not required.

XIl. Paperwork Reduction Act of 1995

FDA has tentatively determined that
this proposed rule contains no
collections of information. Therefore,
clearance from the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 is not
required.

XI11. Submission of Comments

Interested persons may, on or before
November 8 1999, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Parts 870,
888, and 890

Medical Devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 870, 888, and 890 be
amended as follows:

PART 870—CARDIOVASCULAR
DEVICES

1. The authority citation for 21 CFR
part 870 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 870.4200 is revised to read
as follows:

§870.4200 Cardiopulmonary bypass
accessory equipment

(a) Identification. Cardiopulmonary
bypass accessory equipment is a device
that has no contact with blood and that
is used in the cardiopulmonary bypass
circuit to support, adjoin, or connect
components, or to aid in the setup of the
extracorporeal line, e.g., an oxygenator
mounting bracket or system-priming
equipment.

(b) Classification. (1) Class I. The
device is classified as class | if it does
not involve an electrical connection to
the patient. The device is exempt from
the premarket notification procedures in
subpart E of part 807 of this chapter
subject to §870.9.

(2) Class Il (special controls). The
device is classified as class Il if it
involves an electrical connection to the
patient. The special controls are as
follows:

(1) The performance standard under
part 898 of this chapter and

(2) The guidance document entitled,
“Guidance on the Performance Standard
for Electrode Lead Wires and Patient
Cables.” The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter
subject to §870.9.

PART 888—ORTHOPEDIC
DIAGNOSTIC DEVICES

3. The authority citation for 21 CFR
part 888 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

4. Section 888.1500 is amended by
revising paragraph (b) to read as follows:

§888.1500 Goniometer.
* * * * *

(b) Classification. Class Il (special
controls). The special controls consist
of:

(1) The performance standard under
part 898 of this chapter and

(2) The guidance entitled, “Guidance
on the Performance Standard for
Electrode Lead Wires and Patient
Cables.” This device is exempt from the
premarket notification procedures of
subpart E of part 807 of this chapter
subject to §888.9.

PART 890—PHYSICAL MEDICINE
PROSTHETIC DEVICES

5. The authority citation for 21 CFR
part 890 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

6. Section 890.1175 is amended by
revising paragraph (b) to read as follows:

§890.1175 Electrode cable.

* * * * *

(b) Classification. Class Il (special
controls). The special controls consist
of:

(1) The performance standard under
part 898 of this chapter and

(2) The guidance document entitled,
“Guidance on the Performance Standard
for Electrode Lead Wires and Patient
Cables.” This device is exempt from the
premarket notification procedures of
subpart E of part 807 of this chapter
subject to §890.9.

Dated: July 25, 1999.
Linda S. Kahan,

Deputy Director for Regulations Policy, Center
for Devices and Radiological Health.

[FR Doc. 99-20357 Filed 8-6—-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-106527-98]
RIN 1545-AW22

Capital Gains, Partnership, Subchapter
S, and Trust Provisions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to sales or
exchanges of interests in partnerships, S
corporations, and trusts. The proposed
regulations interpret the look-through
provisions of section 1(h), added by
section 311 of the Taxpayer Relief Act
of 1997 and amended by sections 5001
and 6005(d) of the Internal Revenue
Service Restructuring and Reform Act of
1998, and explain the rules relating to
the division of the holding period of a
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partnership interest. The proposed
regulations affect partnerships, partners,
S corporations, S corporation
shareholders, trusts, and trust
beneficiaries.

DATES: Written comments must be
received by November 8, 1999. Requests
to speak and outlines of topics to be
discussed at the public hearing
scheduled for November 18, 1999, must
be received by October 28, 1999.
ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-106527-98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
5 p.m. to: CC:DOM:CORP:R (REG-
106527-98), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/
tax__regs/regslist.html. The public
hearing will be held in room 3411,
Internal Revenue Building, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Jeanne Sullivan (202) 622-3050;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, LaNita VanDyke (202) 622—
7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)).

Comments on the collections of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the IRS, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224. Comments on
the collections of information should be
received by October 8, 1999. Comments
are specifically requested concerning:

Whether the proposed collections of
information are necessary for the proper
performance of the functions of the IRS,
including whether the collections will
have a practical utility;

The accuracy of the estimated burden
associated with the proposed collections
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collections of information in
these proposed regulations are in
§1.1(h)-1(e). This information is
required by the IRS to implement
section 311 of the Taxpayer Relief Act
of 1997, as amended by the Internal
Revenue Service Restructuring and
Reform Act of 1998. The collections of
information are required to provide
information to the IRS regarding the
capital gain attributable to collectibles
and section 1250 property held by a
partnership when a partner sells or
exchanges an interest in that
partnership and the capital gain
attributable to collectibles when a
shareholder sells or exchanges an
interest in an S corporation or a trust
beneficiary sells or exchanges an
interest in a trust. This information will
be used to verify compliance with
section 1(h) and to determine that the
tax on capital gains has been computed
correctly. The collection of information
is mandatory. The likely respondents
are individuals and businesses.

Respondent taxpayers provide
information by attaching a statement to
the appropriate tax return. The burden
for this requirement is reflected in the
burden estimates for: Form 1040, U.S.
Individual Income Tax Return; Form
1065, U.S. Partnership Return of
Income; Form 1041, U.S. Income Tax
Return for Estates and Trusts; and Form
1120S, U.S. Income Tax Return for an S
Corporation. The estimated burden of
information collection for the statement
required is 10 minutes.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) relating to
taxation of capital gains in the case of
sales or exchanges of interests in
partnerships, S corporations, and trusts.
The Taxpayer Relief Act of 1997, Public
Law 105-34, 111 Stat. 788, 831 (1997
Act), amended section 1(h) of the
Internal Revenue Code to reduce the
maximum statutory tax rates for long-
term capital gains of individuals in
general. Certain technical corrections
and other amendments to section 1(h)
were enacted as part of the Internal
Revenue Service Restructuring and
Reform Act of 1998, Public Law 105—
206, 112 Stat. 685, 787, 800 (1998 Act).

Section 1(h) provides that
intermediate level rates apply to long-
term capital gains from certain
transactions, such as sales or exchanges
of collectibles, section 1202 stock (with
respect to a portion of the gain), and
section 1250 property with gain
attributable to straight-line depreciation.
Section 1(h)(11) provides authority to
the Secretary to issue such regulations
as are appropriate to apply these rules
in the case of sales or exchanges by
pass-thru entities and of interests in
pass-thru entities. This document
provides rules for sales or exchanges of
interests in partnerships, S corporations,
and trusts. This document also provides
rules relating to dividing the holding
period of a partnership interest.

Explanation of Provisions

In general, prior to the 1997 Act,
individuals were taxed on capital gains
at the same rate as ordinary income,
except that the rate for net capital gain
was capped at 28 percent. The 1997 Act
provided for lower maximum rates of
taxation on gain from the sale or
exchange of certain types of property.
As amended by the 1998 Act, section
1(h) currently provides for maximum
capital gains rates on the sale or
exchange of certain types of property in
three categories: 20-percent rate gain,
25-percent rate gain, and 28-percent rate
gain. Twenty percent rate gain is net
capital gain from the sale or exchange of
capital assets held for more than one
year, reduced by the sum of 25-percent
rate gain and 28-percent rate gain.
Twenty-five percent rate gain is limited
to unrecaptured section 1250 gain.
Unrecaptured section 1250 gain is the
amount of long-term capital gain (not
otherwise treated as ordinary income)
which would be treated as ordinary
income if section 1250(b)(1) included all
depreciation and the applicable
percentage under section 1250(a) were
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100 percent, reduced by any net loss in
the 28-percent rate gain
category.Twenty-eight percent rate gain
is capital gains and losses from the sale
or exchange of collectibles (as defined
in section 408(m) without regard to
section 408(m)(3)) held for more than
one year, a portion of the gain
attributable to the sale of section 1202
stock, and capital gains and losses
determined under the rules of section
1(h)(13), reduced by net short-term
capital loss for the taxable year and any
long-term capital loss carryover under
section 1212(b)(1)(B).

Collectibles Gain and Unrecaptured
Section 1250 Gain

The sale or exchange of an interest in
a partnership with a long-term holding
period generally will result in capital
gain in the 20-percent rate gain category
to the extent that section 751(a) is not
applicable. Section 751(a) generally
provides that an amount received in
exchange for a partnership interest, to
the extent attributable to unrealized
receivables and inventory, shall be
considered as an amount realized from
the sale or exchange of property other
than a capital asset. Section 1250
property is treated as an unrealized
receivable for purposes of section 751 to
the extent of the amount that would be
treated as gain to which section 1250(a)
would apply.

The sale or exchange of stock inan S
corporation with a long-term holding
period generally will result in gain or
loss in the 20-percent rate gain category,
unless an exception to capital gain
treatment applies. Certain of those
exceptions are provided in sections 304,
306, 341, and 1254.

The sale or exchange of an interest in
a trust with a long-term holding period
generally will result in gain or loss in
the 20-percent rate gain category.
However, if the transferor is treated as
the owner of the portion of the trust
attributable to an interest under sections
673 through 679, the transferor is
treated as transferring an undivided
interest in the assets of the trust rather
than an interest in the trust itself.

Effective for taxable years ending after
May 6, 1997, when an interest in a
partnership, an S corporation, or a trust
held for more than one year (or more
than 18 months during certain periods
in 1997) is sold or exchanged, section
1(h) provides special treatment for
*““collectibles gain” in property held by
a partnership, S corporation, or trust
and for “‘section 1250 capital gain” in
property held by a partnership.
Specifically, section 1(h)(6)(B) provides
that any gain from the sale of an interest
in a partnership, S corporation, or trust

which is attributable to unrealized
appreciation in the value of collectibles
shall be treated as gain from the sale or
exchange of a collectible, applying rules
similar to section 751(a) to determine
the amount of the gain. In addition,
under section 1(h)(7)(A) (in conjunction
with sections 751(a) and (c)), the
amount of long-term capital gain (not
otherwise treated as ordinary income
under section 751(a)) that would be
treated as ordinary income under
section 751(a) if section 1250 applied to
all depreciation (section 1250 capital
gain) must be taken into account in
computing unrecaptured section 1250
gain when an interest in a partnership
(with a holding period of more than one
year, or more than 18 months during
certain periods in 1997) is sold or
exchanged. See H. Rep. No. 105-356,
105th Cong. 1st Sess. (1997), at 16, fn.
11; S. Rep. No. 105-174, 105th Cong. 2d
Sess. (1998), at 149, fn. 65.

The proposed regulations provide
guidance with respect to the application
of these rules to a sale or exchange of
an interest in a partnership, S
corporation, or trust holding assets with
collectibles gain and a partnership
holding assets with section 1250 capital
gain. Generally, the amount of such gain
is determined by reference to the gain
that would be allocated to the selling
partner, shareholder, or beneficiary (to
the extent attributable to the portion of
the transferred interest that is subject to
long-term capital gain) if the
partnership, S corporation, or trust had
sold all of its collectibles or if the
partnership had sold all of its section
1250 property in a fully taxable
transaction immediately before the
transfer of the partnership, S
corporation, or trust interest. Special
rules are provided where the partner, S
corporation shareholder, or trust
beneficiary recognizes less than all of
the gain upon the sale or exchange of its
interest.

In addition, for purposes of applying
section 1(h)(7)(B), which provides that a
taxpayer’s unrecaptured section 1250
gain cannot exceed the taxpayer’s net
section 1231 gain, gain from the sale of
a partnership interest that results in
section 1250 capital gain is not treated
as section 1231 gain even if section 1231
could apply to the disposition of the
underlying partnership property.
Although section 1(h)(7) (in
combination with section 751) applies a
limited look-thru rule for purposes of
determining the capital gain rate
applicable to the sale of a partnership
interest, no similar look-thru rule
applies for purposes of applying section
1231. Anomalous results would follow
if section 1250 capital gain derived from

the sale of a partnership interest were
treated as section 1231 gain for purposes
of applying the limitation in section
1(h)(7)(B) but not for purposes of
actually applying section 1231.

Determination of Holding Period in a
Partnership

In view of the long-established
principle that a partner has a single
basis in a partnership interest (see Rev.
Rul. 84-53 (1984-1 C.B. 159)), there is
some confusion under current law as to
how the principles of section 1223
apply to the sale of an interest, or a
portion of an interest, in a partnership.
The proposed regulations provide rules
relating to the allocation of a divided
holding period with respect to an
interest in a partnership. These rules
generally provide that the holding
period of a partnership interest will be
divided if a partner acquires portions of
an interest at different times or if an
interest is acquired in a single
transaction that gives rise to different
holding periods under section 1223. The
holding period of a portion of a
partnership interest shall be determined
based on a fraction that is equal to the
fair market value of the portion of the
partnership interest to which the
holding period relates (determined
immediately after the acquisition) over
the fair market value of the entire
partnership interest. A selling partner
may use the actual holding period of the
portion of a partnership interest sold if
the partnership is a “publicly traded
partnership’ (as defined under section
7704(b)), the partnership interest is
divided into identifiable units with
ascertainable holding periods, and the
selling partner can identify the portion
of the interest transferred. Otherwise,
the holding period(s) of the transferred
interest must be divided in the same
ratio as the holding period(s) of the
partner’s entire partnership interest.

These proposed regulations do not
contain a specific anti-abuse rule
regarding holding periods. However,
there may be situations where taxpayers
will attempt to undertake abusive
transactions using the rules in these
regulations. For instance, taxpayers may
attempt to shift gain from property with
a short-term holding period to property
with a long-term holding period by
contributing the short-term property to
a partnership and selling the
partnership interest. Because the basis
of a partnership interest cannot be
segregated to a portion of an interest,
basis in the portion of a partnership
interest with a long-term holding period
could reduce gain attributable to the
portion of a partnership interest with a
short-term holding period in situations
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where such interest was recently
received in exchange for contributed
short-term capital gain property. In
appropriate situations, the IRS may
attack such abusive transactions under a
variety of judicial doctrines, including
substance over form or step transaction,
or under §1.701-2 of the regulations.

Proposed Effective Date

The amendments are proposed to be
effective for all transfers of interests in
a partnership, S corporation, or trust
and for all distributions from a
partnership on or after the date the
regulations are published as final
regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required.
Pursuant to section 7805(f), this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the facts
that: (1) the time required to prepare
and file the statement is minimal
(currently estimated at 10 minutes per
statement); and (2) it is anticipated that,
as a result of these regulations, small
entities will file no more than one
statement per year. Furthermore,
taxpayers will have to respond to the
requests for information contained in
§1.1(h)-1(e) only if there is a sale or
exchange of an interest in a partnership,
an S corporation, or a trust that holds
certain property. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6) is not required.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. The IRS and Treasury
request comments on the clarity of the
proposed rule and how it may be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for November 18, 1999, beginning at 1
p-m. in room 3411 of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to

building security procedures, visitors
must enter at the 10th Street entrance,
located between Constitution and
Pennsylvania Avenues, NW. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must request to speak and submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (signed original
and eight (8) copies) by October 28,
1999. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information. The principal
author of these proposed regulations is
Jeanne Sullivan, Office of the Assistant
Chief Counsel (Passthroughs and
Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

PARAGRAPH 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

PAR. 2. SECTION 1.1(H)—1 IS ADDED TO
READ AS FOLLOWS:

§1.1(h)-1 Capital gains look-through rule
for sales or exchanges of interests in a
partnership, S corporation, or trust.

(a) In general. When an interest in a
partnership held for more than one year
is sold or exchanged, the transferor may
recognize ordinary income (e.g., section
751(a)), collectibles gain, section 1250
capital gain, and residual long-term
capital gain or loss. When stock inan S
corporation held for more than one year

is sold or exchanged, the transferor may
recognize ordinary income (e.g.,
sections 304, 306, 341, 1254),
collectibles gain, and residual long-term
capital gain or loss. When an interest in
a trust held for more than one year is
sold or exchanged, a transferor who is
not treated as the owner of the portion
of the trust attributable to the interest
sold or exchanged (sections 673 through
679) (a non-grantor transferor) may
recognize collectibles gain and residual
long-term capital gain or loss.

(b) Look-through capital gain—(1) In
general. Look-through capital gain is the
share of collectibles gain allocable to an
interest in a partnership, S corporation,
or trust, plus the share of section 1250
capital gain allocable to an interest in a
partnership, determined under
paragraphs (b)(2) and (3) of this section.

(2) Collectibles gain and collectibles
loss—(i) Definitions. For purposes of
this section, collectibles gain and
collectibles loss mean gain or loss,
respectively, from the sale or exchange
of a collectible (as defined in section
408(m) without regard to section
408(m)(3)) that is a capital asset held for
more than 1 year, but only to the extent
such gain is taken into account in
computing gross income, and such loss
is taken into account in computing
taxable income.

(ii) Share of collectibles gain allocable
to an interest in a partnership, S
corporation, or trust. When an interest
in a partnership, S corporation, or trust
held for more than one year is sold or
exchanged in a transaction in which all
realized gain is recognized, the
transferor shall recognize as collectibles
gain the amount of net collectibles gain
(but not net collectibles loss) that would
be allocated to that partner (taking into
account any remedial allocation under
§1.704-3(d)), shareholder, or
beneficiary (to the extent attributable to
the portion of the partnership interest,
S corporation stock, or trust interest
transferred that was held for more than
one year) if the partnership, S
corporation, or trust transferred all of its
collectibles in a fully taxable transaction
immediately before the transfer of the
interest in the partnership, S
corporation, or trust. If less than all of
the realized gain is recognized upon the
sale or exchange of an interest in a
partnership, S corporation, or trust, the
same methodology shall apply to
determine the collectibles gain
recognized by the transferor, except that
the partnership, S corporation, or trust
shall be treated as transferring only a
proportionate amount of each of its
collectibles determined as a fraction that
is the amount of gain recognized in the
sale or exchange over the amount of



Federal Register/Vol. 64, No. 152/Monday, August 9, 1999/Proposed Rules

43121

gain realized in the sale or exchange.
With respect to the transfer of an
interest in a trust, this paragraph applies
only to transfers by non-grantor
transferors (as defined in paragraph (a)
of this section).

(3) Section 1250 capital gain—(i)
Definition. For purposes of this section,
section 1250 capital gain means the
long-term capital gain (not otherwise
treated as ordinary income) that would
be treated as ordinary income if section
1250(b)(1) included all depreciation and
the applicable percentage under section
1250(a) were 100 percent.

(ii) Share of section 1250 capital gain
allocable to interest in partnership.
When an interest in a partnership held
for more than one year is sold or
exchanged in a transaction in which all
realized gain is recognized, there shall
be taken into account under section
1(h)(7)(A)(i) in determining the partner’s
unrecaptured section 1250 gain the
amount of section 1250 capital gain that
would be allocated (taking into account
any remedial allocation under § 1.704—
3(d)) to that partner (to the extent
attributable to the portion of the
partnership interest transferred that was
held for more than one year) if the
partnership transferred all of its section
1250 property in a fully taxable
transaction immediately before the
transfer of the interest in the
partnership. If less than all of the
realized gain is recognized upon the sale
or exchange of an interest in a
partnership, the same methodology
shall apply to determine the section
1250 gain recognized by the transferor,
except that the partnership shall be
treated as transferring only a
proportionate amount of each section
1250 property determined as a fraction
that is the amount of gain recognized in
the sale or exchange over the amount of
gain realized in the sale or exchange.

(iii) Limitation with respect to net
section 1231 gain. In determining a
transferor partner’s net section 1231
gain (as defined in section 1231(c)(3))
for purposes of section 1(h)(7)(B), the
transferor partner’s allocable share of
section 1250 capital gain in partnership
property shall not be treated as section
1231 gain, regardless of whether the
partnership property is used in the trade
or business (as defined in section
1231(b)).

(c) Residual long-term capital gain or
loss. The amount of residual long-term
capital gain or loss recognized by a
partner, shareholder of an S corporation,
or beneficiary of a trust on account of
the sale or exchange of an interest in a
partnership, S corporation, or trust shall
equal the amount of long-term capital
gain or loss that the partner would

recognize under section 741, that the
shareholder would recognize upon the
sale or exchange of stock of an S
corporation, or that the beneficiary
would recognize upon the sale or
exchange of an interest in a trust (pre-
look-through long-term capital gain or
loss) minus the amount of long-term
capital gain determined under
paragraph (b) of this section (look-
through capital gain).

(d) Special rule for tiered entities. In
determining whether a partnership, S
corporation, or trust has collectibles
gain and whether a partnership has
section 1250 capital gain, such
partnership, S corporation, or trust shall
be treated as owning its proportionate
share of the property of any partnership,
S corporation, or trust in which it owns
an interest, either directly or indirectly
through a chain comprised exclusively
of such entities.

(e) Notification requirements. Rules
similar to those that apply to the
partners and the partnership under
section 751(a) shall apply in the case of
sales or exchanges of interests in a
partnership, S corporation, or trust that
holds property with collectibles gain
and in the case of sales or exchanges of
interests in a partnership that holds
property with section 1250 capital gain.
See §1.751-1(a)(3).

(f) Examples. The following examples
illustrate the requirements of this
section:

Example 1. Collectibles gain. (i) A and B
are equal partners in a personal service
partnership (PRS). B transfers B’s interest in
PRS to T for $15,000 when PRS’s balance
sheet (reflecting a cash receipts and
disbursements method of accounting) is as
follows:

Assets
Adjusted Market
basis value
Cash ....ccoooiviiiiinnn $3,000 $3,000
Loans owed to part-
nership ......ccccceveeen. 10,000 10,000
Collectibles ............ 1,000 3,000
Other capital as-
=) R 6,000 2,000
Capital assets ........... 7,000 5,000
Unrealized receiv-
ables ......cccooveieenns 0 14,000
Total ..cocvvveeeee. $20,000 $32,000
Liabilities and capital
Liabilities ..........ccc...... $2,000 $2,000
Capital:
A 9,000 15,000
B o, 9,000 15,000
Total ..coovvveenee $20,000 $32,000

(ii) At the time of the transfer, B has held
the interest in PRS for more than one year,
and none of the property owned by PRS is
section 704(c) property. The total amount
realized by B is $16,000, consisting of the
cash received, $15,000, plus $1,000, B’s share
of the partnership liabilities assumed by T.
See section 752. B’s basis for the partnership
interest is $10,000 ($9,000 plus $1,000, B’s
share of partnership liabilities). B’s
undivided one-half interest in PRS includes
a one-half interest in the partnership’s
unrealized receivables and a one-half interest
in the partnership’s collectibles.

(iii) If PRS were to sell all of its section 751
property in a fully taxable transaction
immediately prior to the transfer of B’s
partnership interest to T, B would be
allocated $7,000 of ordinary income from the
sale of PRS’s unrealized receivables.
Therefore, B will recognize $7,000 of
ordinary income with respect to the
unrealized receivables. The difference
between the amount of capital gain or loss
that the partner would realize in the absence
of section 751 ($6,000) and the amount of
ordinary income or loss determined under
§1.751-1(a)(2) ($7,000) is the partner’s
capital gain or loss on the sale of the
partnership interest under section 741. In
this case, the transferor has a $1,000 pre-
look-through long-term capital loss.

(iv) If PRS were to sell all of its collectibles
in a fully taxable transaction immediately
prior to the transfer of B’s partnership
interest to T, B would be allocated $1,000 of
collectibles gain from the sale of the
collectibles. Therefore, B will recognize
$1,000 of collectibles gain on account of the
collectibles held by PRS.

(v) The difference between the transferor’s
pre-look-through long-term capital gain or
loss (—$1,000) and the look-through capital
gain determined under this section ($1,000)
is the transferor’s residual long-term capital
gain or loss on the sale of the partnership
interest. Under these facts, B will recognize
a $2,000 residual long-term capital loss on
account of the sale or exchange of the interest
in PRS.

Example 2. Special allocations. Assume
the same facts as in Example 1, except that
under the partnership agreement, all gain
from the sale of the collectibles is specially
allocated to B, and B transfers B’s interest to
T for $16,000. All items of income, gain, loss,
or deduction of PRS, other than the
collectibles gain, are divided equally between
A and B. Under these facts, B’s pre-look-
through long-term capital gain would be $0.
If PRS were to sell all of its collectibles in
a fully taxable transaction immediately prior
to the transfer of B’s partnership interest to
T, B would be allocated $2,000 of collectibles
gain from the sale of the collectibles.
Therefore, B will recognize $2,000 of
collectibles gain on account of the
collectibles held by PRS. B also will
recognize $7,000 of ordinary income
(determined under §1.751-1(a)(2)) and a
$2,000 long-term capital loss on account of
the sale of B’s interest in PRS.

Example 3. Net collectibles loss ignored.
Assume the same facts as in Example 1,
except that the collectibles held by PRS have
an adjusted basis of $3,000 and a fair market
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value of $1,000, and the other capital assets
have an adjusted basis of $4,000 and a fair
market value of $4,000. If PRS were to sell
all of its collectibles in a fully taxable
transaction immediately prior to the transfer
of B’s partnership interest to T, B would be
allocated $1,000 of collectibles loss. Because
none of the gain from the sale of the interest
in PRS is attributable to unrealized
appreciation in the value of collectibles held
by PRS, the net loss in collectibles held by
PRS is not recognized at the time B transfers
the interest in PRS. B will recognize $7,000
of ordinary income (determined under
§1.751-1(a)(2)) and a $1,000 long-term
capital loss on account of the sale of B’s
interest in PRS.

Example 4. Collectibles gaininan S
corporation. (i) A corporation (X) has always
been an S corporation and is owned by
individuals A, B, and C. In 1996, X invested
in antiques. Subsequent to their purchase,
the antiques appreciated in value by $300. A
owns one-third of the shares of X stock and
has held that stock for more than one year.
A’s adjusted basis in the X stock is $100. If
A were to sell all of the X stock to T for $150,
A would realize $50 of pre-look-through
long-term capital gain.

(i) If X were to sell its antiques in a fully
taxable transaction immediately before the
transfer to T, A would be allocated $100 of
collectibles gain on account of the sale.
Therefore, A will recognize $100 of
collectibles gain (look-through capital gain)
on account of the collectibles held by X.

(iii) The difference between the transferor’s
pre-look-through long-term capital gain or
loss ($50) and the look-through capital gain
determined under this section ($100) is the
transferor’s residual long-term capital gain or
loss on the sale of the S corporation stock.
Under these facts, A will recognize $100 of
collectibles gain and a $50 residual long-term
capital loss on account of the sale of A’s
interest in X.

(g) Effective date. This section applies
to transfers of interests in partnerships,
S corporations, and trusts that occur on
or after the date these regulations are
published as final regulations in the
Federal Register.

Par. 3. Section 1.1223-3 is added to
read as follows:

§1.1223-3 Rules relating to the holding
periods of partnership interests.

(a) In general. A partner shall have a
divided holding period in an interest in
a partnership if:

(1) The partner acquired portions of
an interest at different times; or

(2) The partner acquired portions of
the partnership interest in exchange for
property transferred at the same time
but resulting in different holding
periods determined under section 1223.

(b) Accounting for holding periods of
an interest in a partnership. The portion
of a partnership interest to which a
holding period relates shall be
determined by reference to a fraction
that is the fair market value of the

portion of the partnership interest
received in the transaction to which the
holding period relates over the fair
market value of the entire partnership
interest (determined immediately after
the transaction).

(c) Sale or exchange of all or a portion
of an interest in a partnership—(1) Sale
or exchange of entire interest in a
partnership. If a partner sells or
exchanges the partner’s entire interest in
a partnership, any capital gain or loss
recognized shall be divided between
long-term and short-term capital gain or
loss in the same proportions as the
holding period of the interest in the
partnership is divided between the
portion of the interest held for more
than one year and the portion of the
interest held for one year or less.

(2) Sale or exchange of a portion of an
interest in a partnership. (i) If the
ownership interest in a publicly traded
partnership (as defined under section
7704(b)) is divided into identifiable
units with ascertainable holding
periods, and the selling partner can
identify the portion of the partnership
interest transferred, the selling partner
may use the actual holding period of the
portion transferred.

(ii) If a partner has a divided holding
period in a partnership interest, and
paragraph (c)(2)(i) of this section does
not apply, then the holding period of
the transferred interest shall be divided
between long-term and short-term
capital gain or loss in the same
proportions as the long-term and short-
term capital gain or loss that the
transferor partner would realize if the
entire interest in the partnership were
transferred in a fully taxable transaction
immediately before the actual transfer.

(d) Distributions—(1) In general. A
partner’s holding period in a
partnership interest is not affected by
distributions from the partnership.

(2) Character of capital gain or loss
recognized as a result of a distribution
from a partnership. If a partner is
required to recognize capital gain or loss
as a result of a distribution from a
partnership, then the capital gain or loss
recognized shall be divided between
long-term and short-term capital gain or
loss in the same proportions as the long-
term and short-term capital gain or loss
that the distributee partner would
realize if such partner’s entire interest in
the partnership were transferred in a
fully taxable transaction immediately
before the distribution.

(e) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Division of holding period—
contribution of money and a capital asset. (i)
A contributes $5,000 of cash and a

nondepreciable capital asset A has held for
two years to a partnership (PRS) for a 50%
interest in PRS. A’s basis in the capital asset
is $5,000, and the fair market value of the
asset is $10,000. After the exchange, A’s basis
in A’s interest in PRS is $10,000, and the fair
market value of the interest is $15,000. A
received one-third of the interest in PRS for
a cash payment of $5,000 ($5,000/$15,000).
Therefore, A’s holding period in one-third of
the interest received (attributable to the
contribution of money to the partnership)
begins on the day after the contribution. A
received two-thirds of the interest in PRS in
exchange for the capital asset ($10,000/
$15,000). Accordingly, pursuant to section
1223(1), A has a two-year holding period in
two-thirds of the interest received in PRS.

(ii) Six months later, when A’s basis in PRS
is $12,000 (due to a $2,000 allocation of
partnership income to a), A sells the interest
in PRS for $15,000. Assuming PRS holds no
inventory or unrealized receivables (as
defined under section 751(c)) and no
collectibles or section 1250 property, a will
realize $3,000 of capital gain. As determined
above, one-third of A’s interest in PRS has a
holding period of one year or less, and two-
thirds of A’s interest in PRS has a holding
period equal to two years and six months.
Therefore, one-third of the capital gain will
be short-term capital gain, and two-thirds of
the capital gain will be long-term capital
gain.

Example 2. Division of holding period—
contribution of money, section 1231 property,
and other property. In exchange for a 30%
interest in a partnership (ABC), A contributes
to ABC $50,000 cash and equipment used in
a trade or business and held for more than
one year with a fair market value of $100,000
and an adjusted basis of $40,000. The
equipment has a recomputed basis under
section 1245 of $60,000. Accordingly, a
portion of the equipment equal in value to
$20,000 is section 1245 property that is not
section 1231 property. See § 1.1245-6(a). A’s
partnership interest has a fair market value
of $150,000, a basis of $90,000, and a divided
holding period. A received 46.67% ($70,000/
$150,000) of the interest in ABC in exchange
for property that is neither a capital asset nor
section 1231 property (that is, cash of
$50,000 and a portion of the equipment
attributable to section 1245 recapture in an
amount equal to $20,000). Therefore, A’s
holding period for 46.67% of A’s interest
begins on the day after the exchange of the
property for the partnership interest. A
received 53.33% ($80,000/$150,000) of A’s
interest in ABC in exchange for section 1231
property.

Accordingly, A’s holding period for
53.33% of A’s interest includes A’s holding
period for the section 1231 property.

Example 3. Division of holding period
when capital account is increased by
contribution. A, B, C, and D are equal
partners in a partnership (PRS), and the fair
market value of a 25% interest in PRS is
$90x. A, B, C, and D each contribute an
additional $10x to partnership capital,
thereby increasing the fair market value of
each partner’s interest to $100x. As a result
of the contribution, each partner has a new
holding period in the portion of the partner’s
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interest in PRS that is attributable to the
contribution. That portion equals 10% ($10x/
$100x) of each partner’s interest in PRS.

Example 4. Sale or exchange of a portion
of an interest in a partnership. (i) A
contributes $5,000 in cash and a capital asset
with a fair market value of $5,000 and a basis
of $2,000 to a partnership (PRS) in exchange
for an interest in PRS. At the time of the
contribution, A had held the contributed
property for two years. Six months later,
when A’S basis in PRS is $7,000, A transfers
one-half of A’S interest in PRS to T for $6,000
at a time when PRS’s balance sheet
(reflecting a cash receipts and disbursements
method of accounting) is as follows:

Assets
Market
Adjusted value
basis
Cash ...cooovevveeiecieee, $5,000 $5,000
Unrealized Receiv-
ables ......ccceveeeeenn. 0 6,000
Capital Asset 1 ...... 3,000 8,000
Capital Asset 2 ...... 2,000 5,000
Capital Assets ........... 5,000 13,000
Total .coeveeiieeens $10,000 $24,000

(ii) Although at the time of the transfer A
has not held A’s interest in PRS for more
than one year, 50% of the fair market value
of A’S interest in PRS was received in
exchange for property with a long-term
holding period. Therefore, 50% of A’S
interest in PRS has a long-term holding
period.

(iii) If PRS were to sell all of its section 751
property in a fully taxable transaction
immediately before A’S transfer of the
partnership interest, A would be allocated
$3,000 of ordinary income. One-half of that
amount ($1,500) is attributable to the portion
of A’S interest in PRS transferred to T.
Accordingly, A will recognize $1,500
ordinary income and $1,000 ($2,500 -$1,500)
of capital gain on account of the transfer to
T of one-half of A’S interest in PRS. Fifty
percent ($500) of that gain is long-term
capital gain and 50% ($500) is short-term
capital gain.

Example 5. Sale or exchange of a portion
of an interest in a partnership. (i) The facts
are the same as in Example 4, except that
capital asset 1 is a collectible that was
purchased by PRS more than one year earlier.
If capital asset 1 were sold or exchanged in
a fully taxable transaction immediately
before A’s transfer of the partnership interest,
A would be allocated $2,500 of collectibles
gain. Fifty percent of that amount ($1,250) is
attributable to the portion of A’s interest in
PRS sold to T. The collectibles gain allocable
to the portion of the transferred interest in
PRS with a long-term holding period is $625
(50% of $1,250). Accordingly, A will
recognize $625 of collectibles gain on
account of the transfer of one-half of the
interest in PRS.

(ii) The difference between the amount of
pre-look-through long-term capital gain or
loss ($500) and the look-through capital gain
($625) is the amount of residual long-term
capital gain or loss that A will recognize on

account of the transfer of one-half of the
interest in PRS. Under these facts, A will
recognize a residual long-term capital loss of
$125 and a short-term capital gain of $500.

Example 6. Sale of units of interests in
partnership. A publicly traded partnership
(PRS) has ownership interests that are
segregated into identifiable units of interest.
A owns 10 limited partnership units in PRS
for which A paid $10,000 three years ago.
Later, A purchases five additional units for
$10,000 at a time when the fair market value
of each unit has increased to $2,000. A’s
holding period for one-third ($10,000/
$30,000) of the interest in PRS begins on the
day after the purchase of the five additional
units. Less than one year later, A sells five
units of ownership in PRS for $11,000. At the
time, A’s basis in the 15 units of PRS is
$20,000, and A’s capital gain on the sale of
5 units is $4,333 (amount realized of
$11,000—one-third of the adjusted basis or
$6,667). For purposes of determining the
holding period, A can designate the specific
units of PRS sold. If A properly identifies the
five units sold as five of the ten units for
which A has a long-term holding period, the
capital gain realized will be long-term capital
gain.

Example 7. Disproportionate distribution.
In 1997, A and B each contribute cash of
$50,000 to form and become equal partners
in a partnership (PRS). Sometime later, A
receives a distribution worth $22,000 from
PRS, which reduces A’s interest in PRS to
36%. After the distribution, B owns 64% of
PRS. The holding periods of A and B in their
interests in PRS are not affected by the
distribution.

Example 8. Gain or loss as a result of a
distribution. In 1996, A contributes property
with a basis of $10 and a fair market value
of $10,000 in exchange for an interest in a
partnership (ABC). In 1999, when A’s interest
in ABC is worth $12,000, A contributes
$6,000 cash in exchange for an additional
interest in ABC, bringing the fair market
value of A’s interest to $18,000. The holding
period of A’s interest in ABC is determined
immediately after that exchange. A’s holding
period in one-third of A’s interest in ABC
($6,000 cash contributed over the $18,000
value of the entire interest) begins on the day
after the cash contribution. (ABC holds no
inventory or unrealized receivables.) Later in
1999, ABC makes a cash distribution to A of
$10,000. A’s basis in ABC immediately before
the distribution is $6,010. Accordingly, A
must recognize $3990 of capital gain as a
result of the distribution. See section
731(a)(1). One-third of the capital gain
recognized as a result of the distribution is
short-term capital gain, and two-thirds of the
capital gain is long-term capital gain. After
the distribution, A’s basis in the interest in
PRS is $0, and the holding period for the
interest in PRS continues to be divided in the
same proportions as before the distribution.

(f) Effective date. This section applies
to transfers of partnership interests and
distributions of property from a
partnership that occur on or after the
date final regulations are published in
the Federal Register.

Par. 4. Section 1.741-1 is amended by
adding paragraphs (e) and (f) to read as
follows:

§1.741-1 Recognition and character of
gain or loss on sale or exchange.
* * * * *

(e) For rules relating to the capital
gain or loss recognized when a partner
sells or exchanges an interest in a
partnership that holds appreciated
collectibles or section 1250 property
with section 1250 capital gain, see
§1.1(h)-1.

(f) For rules relating to dividing the
holding period of an interest in a
partnership, see §1.1223-3.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 99-20368 Filed 8-6—99; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[Region 2 Docket No. NY 32-194b, FRL—
6414-2]

Approval and Promulgation of State
Plans for Designated Facilities; New
York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the State Plan submitted by New York
to implement and enforce the Emission
Guidelines (EG) for existing Hospital/
Medical/Infectious Waste Incinerators
(HMIWI). The EG require states to
develop plans to reduce toxic air
emissions from all HMIWIs. In the final
rules section of this Federal Register,
EPA is approving New York’s HMIWI
State Plan as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no relevant adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments to that direct final rule, EPA
will not take action on this proposed
rule. If EPA receives adverse comments,
EPA will withdraw the direct final rule
and it will not take effect. EPA will
address all public comments received in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.
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DATES: Comments must be received on
or before September 8, 1999.
ADDRESSES: All comments should be
addressed to: Raymond Werner, Acting
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866.

Copies of the State submittal are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 50 Wolf Road, Albany,
New York 12233.

FOR FURTHER INFORMATION CONTACT: Ted
Gardella or Craig Flamm, Air Programs
Branch, Environmental Protection
Agency, Region 2 Office, 290 Broadway,
25th Floor, New York, New York 10278,
(212) 637-3892 or (212) 637-4021,
respectively.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
rules section of this Federal Register.

Dated: July 23, 1999.
William J. Muszynski,
Acting Regional Administrator, Region 2.
[FR Doc. 99-20306 Filed 8-6—-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 97
[FRL-6416-7]

Notice of Availability of Unit-Specific
Information for Affected Sources
Under the Section 126 and Proposed
Section 110 FIP Rulemakings

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability and
request for comment.

SUMMARY: The Environmental Protection
Agency (EPA) is making available to the
public three sets of data relating to our
proposed Federal NO__ Budget Trading
Program. We proposed the program in
rulemakings under sections 126 and 110
of the Clean Air Act. The program aims
to reduce interstate transport of ozone
by controlling emissions of nitrogen
oxides (NO__). NO__ emissions
significantly contribute to violations of
the National Ambient Air Quality
Standard for ozone in downwind states.

This document is a notice of availability
and request for comment on the
following data related to the allocation
of NO__ allowances under the Federal
NO__ Budget Trading Program: electric
generation data from May through
September for the years 1995 through
1998, for electric generating units
(EGUs); heat input data from May
through September for the year 1998 for
all EGUs reporting under EPA’s Acid
Rain Program; heat input data from May
through September for the years 1997
and 1998 and heat rate data for EGUs
not reporting under EPA’s Acid Rain
Program; and heat input data for May
through September for the year 1995 for
certain non-electric generating units
(non-EGUs). We may use these data in
the future to allocate NO__ allowances
under the Federal NO__ Budget Trading
Program. Therefore, EPA is providing an
opportunity for public comment on
these data.

Readers should note that we will only
consider comments about the data
discussed in this notice and are not
soliciting comments on any other topic.
In particular, we are not reopening the
comment period for the October 21,
1998 proposed rule on the section 126
rulemaking or the October 21, 1998
proposed rule on the section 110
Federal Implementation Plans (FIPs)
through this Notice of Data Availability.
Neither are we soliciting comments on
inventory data for 1995 and 1996 that
we used to develop Statewide emission
budgets.

DATES: Comments on the data will be
accepted through September 8, 1999.
ADDRESSES: You may submit comments
to the Air and Radiation Docket and
Information Center (6102), Docket Nos.
A-97-43 (section 126 rulemaking) and
A-98-12 (section 110 FIP rulemaking),
U.S. Environmental Protection Agency,
401 M Street SW, room M-1500,
Washington, DC 20460, telephone (202)
260-7548. Identify your comments with
these docket numbers. Submit two
originals or exact duplicates of your
comments to each docket. Please submit
your comments on paper, not in
electronic format. We request this so
that we do not receive multiple versions
of the same comment that might
contradict each other.

Documents relevant to this action are
available for inspection at the Air
Docket and Information Center, at the
above address, between 8:00 a.m. and
5:30 p.m., Monday though Friday,
excluding legal holidays. A reasonable
copying fee may be charged for copying.
FOR FURTHER INFORMATION CONTACT:
General questions concerning today’s
action and technical questions

concerning electrical generation data
should be addressed to Margaret
Sheppard, Acid Rain Division, EPA,
Mail Code 6204 J, 401 M Street SW,
Washington, D.C. 20460, telephone 202—
564-9163, email address
sheppard.margaret@epa.gov. For
technical questions concerning heat
input data, contact Kevin Culligan at
telephone 202-564-9172, email address
culligan.kevin@epa.gov.
SUPPLEMENTARY INFORMATION:

Outline:

1. What is today’s action?

2. Where can | get the data?

3. How are these data related to the proposed
Section 126 and Section 110 FIP NOx
allowance allocations?

4. Why is EPA requesting comment on these
data?

5. What data are EPA making available for
review and comment?

6. What things is EPA not requesting
comment on?

7. What are the sources of EPA’s data?

a. Electric generation data for utilities

b. Heat input data for EGUs

c. Electric generation and heat input data
for non-utility generators

d. Heat input for non-EGUs

8. What other data sources did EPA
consider?

9. What supporting documentation do |
need to provide with my comments?

10. How is this action related to the
Section 126 and proposed Section 110
FIP rulemakings?

11. How is this action related to the NOx
SIP Call?

1. What is Today’s Action?

Today, we are making available data
on heat input and electrical generation
for units that could potentially be
affected by a Federal action under
section 126 or by a FIP under section
110 of the Clean Air Act. The purpose
of making the data available for
comment is to ensure that we have
accurate information to help us develop
NOx allowance allocations for the
Federal NOx Budget Trading Program.
For example, the data referenced by this
document could be used as the basis for
NOx emission allowance allocations to
be finalized under the section 126
rulemaking. Also, a number of
Northeastern States have stated that
they intend to submit SIPs in response
to EPA’s NOx SIP Call by September 30,
1999. Data referenced in this notice
could aid States in developing NOx
allowance allocations for their SIPs.

2. Where Can | Get the Data?

These data are available in files on the
Regional Transport of Ozone webpage at
http://www.epa.gov/ttn/rto/. You will
find links to the data under “What'’s
New” and under the ““‘Related
Documents and Data’” subheadings



Federal Register/Vol. 64, No. 152/Monday, August 9, 1999/Proposed Rules

43125

under the “Transport FIPs” and
“Section 126 Petitions” headings on the
Regional Transport of Ozone webpage.
The files are in a compressed file
labeled “allodata.zip’; this compressed
file contains three files labeled
“egufinal.txt,” “‘zegout.txt,” and
“nonegu.txt.” In addition, these data are
in Docket Nos. A—97-43 (section 126
rulemaking) and A—98-12 (section 110
FIP rulemaking). We describe the
contents of these data files below under
section 5, “What data are EPA making
available for review and comment?’.

3. How Are These Data Related to the
Proposed Section 126 and Section 110
FIP NOx Allowance Allocations?

In the section 126 and section 110 FIP
proposed rulemakings (63 FR 56291 and
63 FR 56393, October 21, 1998), we
requested comment on appropriate ways
to allocate NOx allowances for the
Federal NOx Budget Trading Program.
We also proposed three different
methods for allocating NOx allowances
for EGUs using the following data:

a. Heat input data during May through
September (the ozone season) for the
years 1995 through 1997 for fossil fuel-
fired units.

b. Estimated electric generation for
fossil fuel-fired units during May
through September for the years 1995
through 1997. We calculated electric
generation using the historical heat
input data in million British thermal
units (mmBtu) and heat rate data in
kilowatt hours (kWh) per Btu.

c. Estimated electric generation for all
electricity generators during May
through September for the years 1995
through 1997. We calculated electric
generation for fossil fuel-fired units
using the historical heat input and heat
rate data. This option differed from the
second option because it also included
allocations for electric generating plants
that do not burn fuel, such as nuclear
and hydroelectric power plants. For
electric generating plants that did not
burn fuel, we used electric generation
data calculated using outputs from the
Integrated Planning Model (IPM). (IPM
is an economic model used by industry
and government. EPA used this model
to estimate the costs and emission
reductions that would result from
controlling NOx emissions under the
NOx SIP call. See 63 FR 57356, October
27,1998.)

During the public comment periods
for the proposed section 126 and section
110 FIP rulemakings, commenters
suggested that we rely on additional,
and in some cases different, sources of
data than those we proposed for the
allocations for EGUSs. In particular,
commenters suggested using data for

1998 and using electric generation data
from the Energy Information
Administration (EIA).

In the proposed section 126 and
section 110 FIP rulemakings, we also
proposed one method for allocating
NOx allowances for large non-EGUs
(that is, units with a maximum design
heat input greater than 250 mmBtu/hr).
For this notice, non-EGUs are only
fossil-fuel fired industrial boilers and
turbines. We proposed using heat input
data for non-EGUs during May through
September for the year 1995.
Commenters suggested that we use more
than one year’s worth of data to allocate
NOx allowances for non-EGUs, but they
did not suggest where we could find
other data.

4. Why is EPA Requesting Comment
on These Data?

We are soliciting comment to ensure
that we can use current, high quality
data for allocating NOx allowances,
regardless of the methodology we will
choose for the allocation. We are
requesting comments on unit-specific
output data for EGUs from May through
September for the years 1995 through
1998. We also are requesting comments
on unit-specific heat input data for all
EGUs for May through September for
the year 1998. We request comments
submitting data for EGUs that do not
report under the Acid Rain Program for
May through September for the years
1997 and 1998. Finally, we are
requesting comment on unit-specific
heat input data for non-EGUs from May
through September for the year 1995.
Where the heat input from May through
September for the year 1995 is not
representative of a non-EGU’s operation
over the last several years, we also will
take comments providing us with heat
input data from May through September
for the years 1996, 1997, and/or 1998.
We may use the data referenced in this
document for allocating allowances. As
explained further below in the section
entitled, ““What supporting
documentation do | need to provide
with my comments?”’, EPA expects to
change the data in response to comment
only if the commenter provides
appropriate supporting documentation.

5. What Data are EPA Making
Available for Review and Comment?

We are providing data for units and
generators in the following states which
may be subject to the Federal NOx
Budget Trading Program under a section
126 action or under a FIP: Alabama,
Connecticut, Delaware, District of
Columbia, Georgia, Illinois, Indiana,
Kentucky, Maryland, Massachusetts,
Michigan, Missouri, New Jersey, New
York, North Carolina, Ohio,
Pennsylvania, Rhode Island, South

Carolina, Tennessee, Virginia, West
Virginia, and Wisconsin. We are making
the following data available for review:

a. EGU electric generation data from
May through September for the years
1995 through 1998, which we may use
in an electricity output-based allocation.
In addition, there are heat rate data that
we used to calculate the electric
generation for non-utility generators. We
request comment on these heat rate
values. See section 7, “What are the
sources of EPA’s data?”’, subsection c.
for further discussion about how we
used heat rate data to determine electric
generation.

b. Heat input data for May through
September for the year 1998 for all
EGUs reporting under the Acid Rain
Program, which we may use in a heat
input-based allocation. We do not have
heat input data for EGUs that are not
reporting under the Acid Rain Program
for 1998, and we have only limited data
for these units for 1997. We are
recording zero heat input for these units
for those years where the data are not
available. We request comment on heat
input data from May through September
for the years 1997 and 1998, which EPA
could use for the heat input-based
allocation for specific EGUs that are not
reporting under the Acid Rain Program.

c. Heat input data for May through
September for the year 1995 for non-
EGUs, which we may use in a heat
input-based allocation. If you find that
the heat input for your unit during May
through September for the year 1995 is
not representative of your unit’s
operation over the last several years,
then you may comment and provide us
heat input data for May through
September for the years 1996, 1997,
and/or 1998. See section 4, “What
supporting documentation do | need to
provide with my comments?”’ for details
on the supporting information you
should provide.

The data files include information for
fossil fuel-fired units which are listed in
our updated emission inventory and for
electric generators that do not burn fuel
for which we previously proposed
output-based allocations under the
Federal NOx Budget Trading Program.
During preparation of the proposed NOx
allowance allocations, we did not have
a reliable source of nameplate capacity
data for generators that do not burn fuel.
Recently, we have obtained reliable
nameplate capacity data for more of
these generators from EIA that we could
use to identify whether or not generators
are greater than 25 MWe. Thus, we also
request comments on nameplate
capacity of electric generators that do
not burn fuel.

You will find the data in three files:



43126

Federal Register/Vol. 64, No. 152/Monday, August 9, 1999/Proposed Rules

e ‘“‘eguburn.txt”’—This data file
contains unit and source identification
information, nameplate capacity,
identification of which units are
reporting under the Acid Rain Program,
heat rate, electric generation data, and
heat input data for fossil fuel-fired EGUs
serving generators with a nameplate
capacity greater than 25 MWe.

« ‘‘egunonox.txt”— This data file
contains generator and source
identification information, nameplate
capacity, source of energy, and electric
generation data for electric generators
that do not burn fuel.

¢ ‘“nonegu.txt”’— This data file
contains unit and source identification
information and heat input data for
fossil fuel-fired non-EGUs with a
maximum design heat input greater than
250 mmBtu/hr.

See section 2 above, ‘“Where can | get
the data?” for the location of the data on
the Internet.

6. What Things EPA Not Requesting
Comment on?

We are soliciting comment only on
the data presented through this
document. We are not requesting
comment on any other issue or data. For
example, we are not requesting
comment on:

¢ The October 21, 1998 proposed
section 126 rule.

e The October 21, 1998 proposed
section 110 FIP rule.

¢ |ssues related to the Statewide
emission budgets and to the 1995 and
1996 emission inventories (e.g., heat
input values for EGUs for 1995 and
1996, or NOx emission values for non-
EGUs for 1995).

¢ The May 14, 1999 updated emission
inventory.

¢ Allocation methods for EGUs or
non-EGUs in the proposed Federal NOx
Budget Trading Program.

e The April 30, 1998 final section 126
rule.

e The June 14, 1999 interim final and
proposed section 126 rules.

Please note that we have not made
any decision on the methodology for
allowance allocations. We solicited
comment on the appropriate allocation
methodology in the proposed section
126 and section 110 FIP rulemakings
and are considering the comments we
have received.

7. What are the Sources of EPA’s Data?
a. Electric Generation Data for Utilities

Electric utilities reported electric
generation data to the Energy
Information Administration (EIA) on
EIA form 759. We obtained net electric
generation data in megawatt hours

(MWh) for the ozone season (May
through September) during the years
1995 through 1998, for each utility
power plant that submitted EIA form
759. These data are available through
the EIA’s webpage at ftp://
ftp.eia.doe.gov/pub/electricity/.

We apportioned the plant-level net
electric generation data in EIA Form 759
to each unit at the plant. For electric
generators that did not burn fuel, we
generally divided the plant-level
generation using each generator’s
portion of the total nameplate capacity
of all generators at the plant. For certain
plants, we found that generator-specific
nameplate capacity data were unclear.
In these cases, we apportioned the data
from EIA form 759 to each generator at
the plant equally. These plants included
nuclear power plants, hydroelectric
plants, and other facilities that did not
combust fuel to generate electricity. For
generators at plants that did not
combust fuel for which data from EIA
form 759 are not available, EPA used
generation calculated using IPM. The
data file includes this average value for
the ozone season during all four years
(1995 through 1998) for these units.

For fossil fuel-fired units, generally
we divided the plant-level generation in
EIA form 759 using each unit’s portion
of the plant’s total heat input during the
ozone season. We describe this
calculation further below. For plants at
which we had heat input data for some
units but were uncertain about the heat
input data for other units at the plant,
we apportioned the data from EIA form
759 data on the basis of each unit’s
nameplate capacity. This situation arose
generally in 1997 and 1998 for plants
which had some units reporting under
the Acid Rain Program and some units
that were not reporting under the Acid
Rain Program.

b. Heat Input Data for EGUs

To apportion plant-level electric
generation data to individual units for
1995 and 1996, we used the heat input
in the May 14, 1999 updated inventory
(see 64 FR 28250). For units that
reported emissions and heat input data
under the Acid Rain Program, these heat
input data came from reports submitted
to EPA to demonstrate compliance
under the Acid Rain Program. For units
that did not report emissions and heat
input data under the Acid Rain
Program, we collected heat input data
while developing our May 14, 1999
updated inventory. Values in the May
14, 1999 updated inventory were either
reported to the Agency by sources or by
State environmental agencies. The heat
input data for the ozone seasons during
1995 and 1996 have been subject to

multiple public reviews. Thus, we are
not requesting further comments on
these data.

To apportion plant-level electric
generation data to individual units for
1997, we are using heat input data that
we used to develop proposed NOx
allowance allocations in the October 21,
1998 proposed section 126 and section
110 FIP rulemakings. We modified these
heat input values in response to
comments. You can find an explanation
of the changes we made to the heat
input data in the response to comments
document in the docket for the NOx SIP
Call (Docket No. A-96-56). We based
most of the heat input data for the 1997
0zone season upon the data reported to
us under the Acid Rain Program. In
addition, for some EGUs that did not
report under the Acid Rain Program, we
used heat input values for 1997 which
we received in public comments in
connection with the May 14, 1999
updated inventory. (We did not use heat
input data for the year 1997 to establish
emission budgets.) EPA again requests
comment on heat input data for the
1997 ozone season for sources that do
not report under the Acid Rain Program.

For May through September of 1998,
we used the heat input reported by
sources for compliance purposes under
the Acid Rain Program. Under the Acid
Rain Program, the designated
representative for the affected source
has certified the data in these reports as
accurate. Because we do not have heat
input data for units that are not
reporting under the Acid Rain Program,
we include heat input values of zero for
them in the data files for 1998. See the
discussion below for “‘electric
generation data for non-utility
generators.” We used the 1998 heat
input data both:

¢ To apportion electric generation
data to units within a plant; and

« To create the separate set of 1998
heat input data that we are offering for
comment in today’s action.

c. Electric generation and heat input
data for non-utility generators

We do not have measured electric
generation data for non-utility
generators. Although EIA gathers
generation data from these units, EIA
kept those plant-specific data
confidential for 1995 through 1997.
Although EIA will be making the 1998
generation data publicly available, it has
not yet done so.

Where commenters provided heat rate
or heat input information for their non-
utility units, we used those values
instead to calculate electric generation.
Commenters could have provided
comments on heat input data or heat
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rate data with their comments on the
October 21, 1998 proposed section 126
and section 110 FIP rules or could have
provided comments on heat input data
with their comments on the October 27,
1998 version of the emission inventory
used to develop State NOx emission
budgets under the final NOx SIP Call
rule. If commenters did not provide heat
rate information for their non-utility
units, then we used the generic heat rate
value used in the Integrated Planning
Model (IPM) for the unit type and
nameplate capacity (for these heat rate
values, see the October 21, 1998
proposed section 126 rule, 63 FR
56316). In cases where commenters did
not send us heat input information, we
used calculated average values for heat
input from IPM for 1995 and 1996 (the
years that could be used to calculate
States’ emission budgets). This means
that in some cases, you will see the
same heat input for 1995 and 1996 and
no heat input or generation for 1997 or
1998 in EPA’s data files. We then used
the heat rate and heat input values from
IPM to calculate generation values for
1995 and 1996 at these units. We also
did this for 1997 if a commenter
provided 1997 heat input data for a non-
utility unit. We have not included 1998
heat input values or 1998 generation
values in the data file for these units.

For non-utility generators that did not
burn fuel, such as hydroelectric plants,
we used IPM to calculate average values
for generation for the ozone seasons
from 1995 through 1997. In the data file
for the generators that did not burn fuel,
this average electric generation for each
generator is the generation value for
each of the four ozone seasons from
1995 through 1998.

d. Heat Input Data for non-EGUs

For heat input data for non-EGUs, we
used data for 1995 developed from the
October 27, 1998 version of the
emission inventory used to develop
State NOx emission budgets under the
final NOx SIP call rule. We also used
data submitted during multiple public
comment periods on the inventory
underlying the NOx SIP call and section
126 actions. The last public comment
period was open from October 27, 1998
to February 22, 1999 and resulted in the
May 14, 1999 updated inventory. See 64
FR 26298.

7. What Other Data Sources Did EPA
Consider?

We also considered using unit-
specific generation data reported to EIA
on EIA form 767. A commenter

provided this data for many units which
were listed in the October 27, 1998
version of the emission inventory used
to develop State NOx emission budgets
under the final NOx SIP call rule. Form
767 is for steam-electric generators with
a nameplate capacity of 10 MWe or
more. It does not apply to turbines or
combined cycle systems. We did not use
the data from EIA form 767 because we
did not have these data for turbines,
combined cycle systems, or units added
to EPA’s May 14, 1999 updated
inventory based on comments received
during the October 27, 1998 to February
22,1999 public comment period. In
addition, data from EIA form 767 are not
yet available for 1998.

In order to treat all unit types
consistently and in order to use the
same approach for all years from 1995
through 1998 for as many units as
possible, we instead chose to use data
from EIA form 759. However, we would
consider comments that provide data
from EIA form 767 for specific units as
a way of apportioning generation from
the plant level, as reported on EIA form
759, rather than using heat input or
nameplate capacity. We recognize that
the electric generation data from EIA
form 767 is a measured value and thus
provides a more precise and more
accurate electric generation value than
using heat input or nameplate capacity
to apportion generation from the plant
level. However, we also note that the
electric generation data from EIA form
767 are not available at all for many
units and are not available for 1998 for
any unit at this time. You can find the
unit-level data from EIA form 767 that
a commenter provided to the Agency for
most fossil fuel-fired boilers in the file
“eguout.xls” on the Regional Transport
of Ozone webpage in the same locations
as for the data files mentioned above
under section 2, “Where can | get the
data?”.

8. What supporting documentation do |
need to provide with my comments?

While we will consider all comments
we receive during the public comment
period on the topics for comment in this
notice, we expect to change the data in
response to comment only if the
commenter sends appropriate
supporting documentation. Therefore,
you should send supporting
documentation from prior to the date
this document was signed with your
comments if you want us to change or
add data for electric generation or heat
input. Please submit your comments
and supporting documentation on

paper, not in electronic format. We
request this so that we do not receive
multiple versions of the same comment
that might contradict each other.

For electric generation data from
EGUs (May through September, 1995—
1998), we will accept data that was
already reported to EIA. For utilities, we
will accept copies of EIA form 767 for
all steam generating units at a source. If
you have already submitted a new or
revised EIA form 759 to EIA, also send
a copy with any comment to EPA. For
non-utility generators, we will accept
data the source used to report on EIA
form 867 for the years 1995 through
1997 or EIA form 860B for the year
1998. If the form requires annual
generation data, you will also need to
include an explanation and
documentation for apportioning the
annual generation to the ozone season
(May 1 through September 30). If you
own or operate an EGU and you want
to use data other than what you
previously reported to EIA, you should:

« State the source of the new data;

e Thoroughly explain and document
why the data reported previously was
incorrect; and

« Explain why the new data is more
accurate.

For heat input data for units that do
not report under the Acid Rain Program,
including non-EGUs, we will consider
corroborating data. This would include
fuel purchase records or information
reported to a State environmental
agency or a State utility commission.

In general, we do not expect to change
heat input data for units reporting under
the Acid Rain Program since the
source’s designated representative
under the Acid Rain Program has
already submitted the heat input data
and certified their accuracy for
compliance purposes. However, we will
consider changes if the source’s
designated representative provides
evidence that we improperly calculated
heat input at the unit level, where the
heat input was actually measured at
another location (such as a common
stack). We will also consider changing
heat input data for a unit reporting
under the Acid Rain Program if the
source’s designated representative
demonstrates that the data we are
providing for comment here do not
agree with the data reported to EPA for
compliance with the Acid Rain
Program. You should explain why the
data values in EPA’s data file(s) are
incorrect and document and explain the
new data values. See Table 1 below.
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TABLE 1.—SUPPORTING DOCUMENTATION YOU SHOULD SEND TO EPA WITH YOUR COMMENTS

If you have this source type:

and you are com-
menting on this
type of data:

Then you should submit this documentation:

EGU boiler reporting under the Acid Rain

electrical genera-

Program. tion. « Updated EIA form 759 or
EIA form 767.
heat input .............. (May-Sept. 1998)

EGU turbine or combined cycle unit re-
porting under the Acid Rain Program.

EGU non-utility generator (not reporting
under the Acid Rain Program).

electrical genera-
tion.
heat input

electrical genera-
tion.

heat input

heat input

input was incorrect and
« Explanation of new values.

« Updated EIA form 759.
.............. (May-Sept. 1998)

« Explanation of new values.
« EIA form 867 and

0zone season or
(May-Sept. 1998)
« EIA form 860B.
(May-Sept. 1998)
¢ Fuel purchase records or

mission.
(May-Sept. 19951)
¢ Fuel purchase records or

mission.

(May-Sept. of 1995, 1996, 1997, or 1998)

« Explanation and documentation of why heat

(May-Sept. 1995, 1996, 1997, or 1998)

« Explanation and documentation of why heat input was incorrect and

(May-Sept. 1995, 1996, or 1997)

« Explanation and documentation for apportioning the annual generation to the

« Information reported to a State environmental agency or a State utility com-

« Information reported to a State environmental agency or a State utility com-

1|f heat input during May through September for the year 1995 is not representative of your unit's operation over the last several years, then
you may provide us heat input data for May through September for the years 1996, 1997, and/or 1998 with the same type of supporting docu-

mentation.

9. How is this action related to the
Section 126 and proposed Section 110
FIP rulemakings?

On October 21, 1998, in accordance
with section 126, we proposed action on
the petitions filed by eight Northeastern
States seeking relief from the transport
of NOx across State boundaries. See 63
FR 56291. NOx is one of the main
precursors of ground-level ozone. We
also proposed FIPs that may be needed
if any State fails to revise its State
Implementation Plan (SIP) to comply
with the NOx SIP call. See 63 FR 56393,
October 21, 1998. In these actions, we
proposed to control emissions from
large boilers, turbines, and combined
cycle systems through the Federal NOx
Budget Trading Program.

The Federal NOx Budget Trading
Program is a multi-state NOx air
pollution control and emission
reduction program. We proposed the
Federal trading program in part 97 as a
way to reduce the interstate transport of
ozone and NOx. We are developing this
program to control NOx emissions cost-
effectively from large stationary sources.
These large sources, mostly power
plants and industrial boilers and
turbines, significantly contribute to
violations of the National Ambient Air
Quality Standards for ozone in States
downwind of the sources.

The section 126 and section 110 FIP
Notices of Proposed Rulemaking are
contained in the rulemaking dockets.
They are also currently available on
EPA’s Website at http://www.epa.gov/
ttn/rto under *‘Section 126 Petitions”
and “Transport FIPs.”

On April 30, 1999 we issued a final
section 126 action that determined that
portions of the petitions are approvable
based on their technical merits (64 FR
28250, May 5, 1999). We deferred
making final findings under section 126,
which would trigger control
requirements for sources, pending
certain actions by States and EPA with
respect to the NOx SIP call. We also
delayed finalizing the details of the
Federal NOx Budget Trading Program.
On May 14, 1999, the District of
Columbia Circuit Court of Appeals
remanded the 8-hour National Ambient
Air Quality Standard for ozone, which
formed part of the underlying technical
basis for EPA’s determinations on
certain section 126 petitions. In a
separate action, the same court granted
a motion to stay the SIP submission
deadline for the NOx SIP call. This
action, in effect, also stays the potential
for a related FIP. In addition, the court
action impacts the section 126 final
rule, because we had linked our final

findings under section 126 with the
NOx SIP call schedule.

In light of the court rulings, we issued
an interim final rule (64 FR 33956, June
24, 1999). The interim final rule
temporarily stays the April 30, 1999
Section 126 rule while we conduct
notice-and-comment rulemaking to
modify certain aspects of that rule. On
June 24, 1999, we also issued a
proposed rule, which proposed to:

(1) indefinitely stay the portion of the
April 30, 1999 rule that relied on the 8-
hour ozone standard, and

(2) remove the automatic trigger
mechanism for making section 126
findings that was linked with the NOx
SIP call deadlines; instead, we would
simply take an independent action
making the findings in a final rule (64
FR 33962). Under this new schedule, we
will move forward with the portion of
the section 126 rulemaking that is based
on the 1-hour ozone standard. We
intend to finalize the Federal NOx
Budget Trading Program and allowance
allocations for sources that will be
subject to section 126 control
requirements at the same time that we
make the section 126 findings. In the
June 24, 1999 proposal, we indicated
that we expected to issue the section
126 final rule by November 30, 1999 or
soon thereafter. We also would use the
Federal NOx Budget Trading Program
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for certain source categories if we
ultimately issue a FIP in conjunction
with the NOx SIP call.

10. How is This Action Related to the
NOx SIP Call?

This action is not directly related to
the NOx SIP Call, but is related
indirectly. The data could be used to
determine NOx allowance allocations if
we issue a FIP because a State fails to
respond adequately to the NOx SIP Call.
States could also use the data to prepare
NOx allowance allocations for their
SIPs. Some Northeastern States have
stated that they intend to submit SIPs in
response to EPA’s NOx SIP Call by
September 30, 1999.

Dated: July 30, 1999.

Robert Perciasepe,

Assistant Administrator for Air and
Radiation.

[FR Doc. 99-20465 Filed 8—-6—-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6413-6]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of intent to delete the
Smuggler Mountain Superfund site from
the National Priorities List; request for
comments.

SUMMARY: The Environmental Protection
Agency, Region 8 announces its intent
to delete the Smuggler Mountain
Superfund Site (Site) from the National
Priorities List (NPL) and requests public
comment on this proposed action. The
NPL constitutes appendix B of 40 CFR
part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended.
EPA and the State of Colorado (State)
have determined that the Site as
remediated poses no significant threat to
public health or the environment and,
therefore, further remedial measures
pursuant to CERCLA are not
appropriate.

DATES: Comments concerning this Site
may be submitted on or before
September 8, 1999.

ADDRESSES: Comments may be mailed
to: Armando Saenz, Remedial Project

Manager, U.S. Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Mail Stop EPR-SR, Denver,
Colorado 80202-2466.

Comprehensive information on this Site
is available through the public docket
which is available for viewing at the
Smuggler Mountain Superfund Site
information repositories at the
following locations:

Superfund Records Center, U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, 5th Floor,
Denver, Colorado 80202-2466, (303)
312-6473. Hours of operation are 8:00
AM to 4:30 PM.

Aspen/Pitkin Environmental Health
Department, 130 S. Galena Street,
Aspen, Colorado 81611, (970) 920—
5070. Hours of operation are 8 AM to
5PM.

FOR FURTHER INFORMATION CONTACT:
Armando Saenz, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Mail Stop EPR-SR, Denver,
Colorado 80202-2466, (303) 312-6559.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

Il. NPL Deletion Criteria

I11. Deletion Procedures

IV. Basis for Intended Site Deletion
V. Summary

l. Introduction

The Environmental Protection Agency
(EPA), Region 8 announces its intent to
delete the Smuggler Mountain
Superfund Site (Site) located in Aspen,
Colorado from the National Priorities
List (NPL), appendix B of the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP), 40 CFR part
300, and requests comments on this
deletion. EPA identifies sites that
appear to present a significant risk to
public health, welfare, or the
environment and maintains the NPL as
a list of these sites. As described in
§300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for
remedial actions in the unlikely event
that conditions at the site warrant such
action.

EPA will accept comments on this
proposed deletion for thirty days
following publication of this document
in the Federal Register.

Section Il of this document explains
the criteria for deleting sites from the
NPL. Section Il discusses procedures
that EPA is using for this action. Section
IV discusses the Smuggler Mountain
Superfund Site and explains how the
Site meets the deletion criteria. Section
V summarizes this document.

I1. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. In making a
determination to delete a release from
the NPL, EPA shall consider, in
consultation with the state, whether any
of the following criteria have been met:

(i) Responsible parties or other parties
have implemented all appropriate
response actions required;

(ii) All appropriate Fund-financed
responses under CERCLA have been
implemented, and no further action by
responsible parties is appropriate; or

(iii) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, taking
remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the site above
levels that allow for unlimited use and
unrestricted exposure, EPA will conduct
a five-year review of the site five years
after the initiation of the remedial action
to ensure that the site remains
protective of public health and the
environment. A statutory five-year
review was completed at this site on
November 11, 1997. In the case of this
Site, the selected remedy is protective of
human health and the environment. A
subsequent five-year review will be
completed prior to November 11, 2002.
If new information becomes available
which indicates a need for further
action, EPA may initiate remedial
actions. Whenever there is a significant
release from a site deleted from the NPL,
the site may be restored to the NPL
without the application of the Hazard
Ranking System.

I11. Deletion Procedures

The following procedures were used
for the intended deletion of this Site: (1)
EPA Region 8 has recommended
deletion of the Smuggler Site and has
prepared the relevant documents; (2)
The State of Colorado has concurred
with EPA’s intent to delete the Smuggler
Site; (3) Concurrent with this Notice of
Intent to Delete, a notice has been
published in local newspapers and has
been distributed to appropriate Federal,
State and local officials, and other
interested parties announcing the
commencement of a 30-day public
comment period on EPA’s Notice of
Intent to Delete; and, (4) The Region has
made all relevant documents available
in the Regional Office and local Site
information repositories.

Deletion of the Site from the NPL does
not in itself create, alter, or revoke any
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individual’s rights or obligations. The
NPL is designed primarily for
informational purposes and to assist
Agency management. As mentioned in
section Il of this document,
§300.425(e)(3) of the NCP states that the
deletion of a Site from the NPL does not
preclude eligibility for future response
actions should future Site conditions
warrant such action.

Prior to deletion of this Site, EPA’s
Regional Office will accept and evaluate
public comments on EPA’s Notice of
Intent to Delete before making a final
decision to delete. If necessary, the
Agency will prepare a Responsiveness
Summary to address any significant
comments received.

A deletion occurs when the Regional
Administrator places a final notice in
the Federal Register. Generally, the NPL
will reflect deletions in the final update
following the notice.

1V. Basis for Intended Site Deletion

The following summary provides
EPA'’s rationale for recommending
deletion of the Smuggler Mountain
Superfund Site.

A. Site Background

The Smuggler Mountain Superfund
Site is located in northeastern Aspen,
Pitkin County, Colorado. It is in the
Roaring Fork River valley, on the
southwestern flank of Smuggler
Mountain. The Site is largely developed,
containing large and small
condominiums, mobile home parks, a
tennis club and numerous single family
residences. The Site was placed on the
National Priorities List (NPL) on June
10, 1986 (51 FR 21073).

Soil analyses in the early 1980’s,
conducted first by residents and later by
EPA and the Potentially Responsible
Parties (PRP’s), identified
concentrations of lead as high as 46,000
parts per million (ppm), well above
EPA’s cleanup level of 1,000 ppm.
Elevated levels of cadmium were also
found in the soils of the site. The
sources of the lead and cadmium are the
waste rock and tailings (mine wastes)
from the mines on Smuggler Mountain.
These wastes are exposed, covered or
mixed with native soils across the site.

The Site has been divided into two
study areas or Operable Units (OUs)—
OU1 and OU2. OU1 is mainly a
residential area on the northeastern edge
of the town of Aspen and covers
approximately 300 acres. OU2 includes
the mine site on the upward slope of
Smuggler Mountain just north of OU1
and covers approximately 25 acres.

Three mine waste dumps, containing
an estimated 22,000 cubic yards of mine
wastes, are located on the mine site.

Potential future mining activities at OU
2 are expected to produce as much as
2,100 cubic yards of additional waste
rock per year. These wastes will be
placed on the existing dumps. The mine
site dumps can accommodate the
projected quantities of waste for the
projected life of the mine without
significantly changing the character of
the dumps.

B. Early Actions Performed

A number of investigations have been
undertaken at the site. An EPA Field
Investigation Team sampled the site in
1983. This study was the result of a
request by Pitkin County to characterize
any human or environmental threat
posed by abandoned mine tailings in the
northeast quarter of the Aspen townsite.

Another study was sponsored by
Western Slope Development Company
on behalf of the Hunter Creek
Condominiums, and a plan for surface
covering and revegetation was
developed for the areas surrounding the
development (1985). Similar studies
were conducted by other condominium
developments in the area. In July 1985,
discussions were held between a
number of potentially responsible
parties and EPA resulting in a Remedial
Investigation/Feasibility Study (RI/FS).
The RI/FS was conducted by Fred C.
Hart Associates, Inc.

C. Remedial Investigation/Feasibility
Study (RI/FS)

The RI/FS Report was finished and
released in March 1986. Environmental
protection goals and remedial objectives
used to analyze potential remedial
alternatives called for an isolation of the
source of the contamination (lead in
mine wastes) to prevent direct contact
and the distribution of windblown
dusts. The recommended remedial
action from the selection of two
alternatives was surface sealing
(capping) and grading. An RI/FS
Addendum for OU 2 was issued on May
7, 1986, to characterize the nature and
extent of contamination and determine
the appropriate extent of remedy at the
Smuggler-Durant Mine Site.

The contaminants of concern at the
Smuggler site are primarily lead and
cadmium in soils. Lead and cadmium
are hazardous substances within the
meaning of CERCLA section 101(14), 42
U.S.C. 9604(14). Potential and/or actual
routes of exposure are direct ingestion
of contaminated soils and inhalation of
wind blown dust.

There are no surface water sources on
or flowing through the area. Nor are
there any significant gullies entering or
leaving the area. Thus, there is little
opportunity for exposure to potentially

contaminated runoff. Additionally,
there are no known threatened or
endangered wildlife or plant species
inhabiting the site.

D. ROD & ESD Findings & Cleanup
Activities Performed

In September 1986, a Record of
Decision (ROD) was issued that divided
the Site into two OUs. The OU 1 remedy
was modified by several Explanations of
Significant Differences (ESDs), the last
of which was dated June, 1993. OU 1 is
mostly residential. The remedy selected
in the ROD was solely for OU 1, but OU
2 was briefly discussed. The mine site
(OU 2) is not developed for residential
use, but does include the Smuggler
Mine on Smuggler Mountain. OU 2 is an
ongoing mining operation and
operations are expected to continue for
the next 25-30 years and perhaps
indefinitely. The remedy selection for
OU 2 was documented in an Action
Memorandum.

Operable Unit 1. During the OU1
Remedial Design (RD), additional
technical information showed that the
OU 1 remedy was not implementable
due to the unexpectedly high volume of
soils. The ROD was modified in the
March 1989 ESD. This ESD described a
plan to remove the top two feet of soils
containing more than 1,000 ppm lead in
the residential areas, an additional on-
site repository for the extra volume of
soil, and institutional controls to ensure
the permanence of the remedy.
However, the Aspen community found
this remedy unacceptable and the plan
was put on hold pending further
investigation.

The Aspen community submitted an
alternative proposal to EPA which
resulted in a second ESD issued in May
1990. The May 1990 ESD included a
greater reliance on Institutional Controls
(ICs) and removal of 6 inches of
contaminated soil in the Hunter Creek
and Centennial Condominium areas. For
individual properties, the protective
cover of clean soil, placed over
contaminated areas, would be reduced
from two feet to a geotextile liner
overlain with one foot of clean soil.
Pitkin County adopted ICs in May, 1991,
but they were repealed based upon
citizen concerns about the need for any
remedy at all.

EPA issued a Minor Modification to
the remedy in October of 1991 that
recognized that landowners could
implement land use controls rather than
local government. The modification
provided for implementation of ICs by
the adoption and enforcement of local
ordinances by Pitkin County or the City
of Aspen, by compliance with EPA
approved Operation and Maintenance
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plans by private parties or by the use of
EPA’s enforcement authority.

Some citizens contended that the
cleanup, with heavy equipment and
dust, would be more hazardous than
living with the health risk at the Site. To
address the community’s concerns, an
independent panel, called a Technical
Advisory Committee (TAC), was
convened in October of 1992. The TAC
included six nationally recognized lead
experts and three technical advisors. It
released a final report in January 1993.
The June 1993 ESD was based on the
TAC report.

The June 1993 ESD modified the ROD
and previous ESDs. The OU 1 actions
were to be implemented through a
Partial Consent Decree with Pitkin
County filed with the United States
District Court for the District of
Colorado on March 24, 1995, for civil
action No. 89—C-1802. The final OU 1
remedy selected and ultimately
implemented was: (1) The Pitkin County
Health Department agreed to a blood
lead surveillance program for young
children and implemented an indoor
dust sampling program over a two year
period; (2) The berm area was to be
capped with clean soil and revegetated.
Other common-use areas of exposed
mine waste, including Mollie Gibson
Park, were to be covered, revegetated
and monitored; (3) Vegetable gardens
were required to be planted in at least
12 inches of clean soil; and (4) The
Aspen/Pitkin Environmental Health
Department was required to evaluate
site construction projects or land use
changes to determine whether they
present a threat of soil exposure to
young children.

The ESD also stated that groundwater
monitoring would cease and that a
ground-water corrective action was not
necessary. Site conditions suggested
that the groundwater contamination
identified earlier was due to the high
natural metals content in the soils, or
the result of well materials and
ultimately not a health threat.

EPA was also to make a final
determination regarding remediation of
the OU 1 residential soils based on
EPA’s review of completed lead
speciation, bioavailability, and blood
lead monitoring studies. Please see the
“Monitoring Results’ section.

Operable Unit 2. An Engineering
Evaluation/Cost Analysis (EE/CA) was
conducted for OU2 to determine the
necessary removal actions. The EE/CA
was completed on January 25, 1995 and
stated the following removal objectives:
abate the threat of direct contact with
lead contaminated soils and waste rock
in mine waste dumps; abate the threat
of inhalation of contaminated dust;

abate the threat of migration of
contamination via air and surface water;
and attain applicable or relevant and
appropriate requirements (ARARS).

The removal actions, outlined in an
Action Memorandum dated April 19,
1995, were eventually made part of an
Administrative Order on Consent with
the mine owners in May 1995. An
Action Memorandum was used because
of the simplicity of the response action.
The removal action selected in the OU2
Action Memorandum included the
following: (1) Regrading a part of mine
dump #2 to drain back into the
mountain; (2) Cribbing the unstable, if
any, portions of the toe of Dump #2.
(This has turned out to be unnecessary.);
(3) Regrading the lower parking area to
drain back into the mountain; (4)
Controlling dust emissions from dirt
roads and the parking area by periodic
spraying of a magnesium chloride dust
suppressant solution; and (5) Extending
the existing fence to restrict entry to the
lower portion of the mine site. All of the
work was completed by September
1996, except for the second activity. The
toe of Dump #2 was not unstable,
therefore cribbing was not necessary.

E‘. Protectiveness

Monitoring Results. Under the OU 1
June 1993 ESD, EPA was to make a final
determination regarding remediation of
the OU 1 residential soils based on
EPA’s review of completed lead
speciation, bioavailability, and blood
lead monitoring studies. The results of
the soil bioavailability study may be
found in the May 1996 preliminary
report, ‘“‘Bioavailability Of Lead In Soil
Samples From The Smuggler Mountain
NPL Site Aspen, Colorado.” This study
showed that bioavailability of
predominately lead carbonate was near
the EPA default of 30% (absolute)
which further substantiated the need for
a blood lead assessment to help
ascertain potential future risks.

In 1996, the Pitkin County Health
Department’s contractor, the University
of Cincinnati (UC), and EPA Region 8
designed a biological and environmental
sampling study to identify blood lead
levels in children associated with lead
levels found in the children’s play
environment. This biomonitoring study
was recommended by the TAC and
included in the 1993 ESD. Children
between the ages of 1 and 7 years were
identified who lived in the more
contaminated yards, and venous blood
samples were obtained. At the same
time the biological samples were
obtained, environmental samples were
taken (indoor and exterior dust, soil,
water, and hand-wipes from the
children).

To complete the requirement of
identifying all pertinent facts
surrounding the demographic element
for the study, a survey was created to
document all variables that might affect
the results found in the blood study. In
other words, all major sources and
factors that might impact the blood lead
levels found in the children were
identified.

The schedule of events focused on
obtaining the biological and
environmental samples in the late
Summer and early Fall of 1996 (and was
partially repeated in the early Fall of
1997). This was done to optimize the
time when the children had been
exposed to their outside environment,
and to maximize the level of lead they
had obtained throughout the summer.

The final report summarizing the
results of the blood lead study and
incorporating data from previous
studies was completed in October 1998.
The report, titled “Blood Lead
Surveillance and Exposure of Young
Children to Elevated Soil Lead at the
Smuggler Superfund Site, Aspen, CO—
Final Report,” was prepared by UC.

Additional analyses of the study were
conducted by EPA Region 8 toxicologist.
These findings can be found in a report
titled “Further Assessment of Risks
from Exposure to Lead in Soils at the
Smuggler Superfund Site, Aspen, CO,
Using a Weight of Evidence Approach,”
EPA Region 8, Denver, CO, May 1999
(Gerry Henningsen, Region 8
Toxicologist).

Both reports conclude that children
living on the Site are not at
unacceptable risk due to exposure to
lead in the soil. Although
environmental lead levels are slightly
elevated, and the EPA IEUBK modeling
indicates some potential risk to children
who are in contact with this lead,
repeated screening of children shows no
impact of this exposure on blood lead
levels of children at the Site.
Consequently, EPA has concluded that
further remediation of the OU 1 soils is
not needed to adequately protect human
health.

O&M Assurances. The OU 1
Operations and Maintenance Plan (O&M
Plan) is represented in its entirety by the
Institutional Controls (ICs) enacted for
OU1 under the Consent Decree. After
the signing of the Consent Decree, Pitkin
County proposed amendments to the
Pitkin County Code to enact ICs (Land
Use Restrictions) for the Site. These ICs
were reviewed and approved by EPA
and enacted by the City of Aspen and
Pitkin County to restrict the movement
of contaminated soils in and from the
Site and to aid in preserving the
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integrity of the remedy constructed at
the Site.

With the OU 1 Consent Decree, The
Aspen/Pitkin Environmental Health
Department has assured EPA and the
State that all necessary ICs are in full
force and effect within the Site
boundary. The Consent Decree also
includes reopeners in the event that the
County were to repeal or disregard these
ordinances. A Five-year Review
conducted by EPA and completed on
November 7, 1997, confirmed that these
controls are in force and that the
program is working.

A recent amendment to the OU 2 AOC
has provided EPA and the State with
indefinite O&M assurances. As stated in
the AOC Amendment, the O&M Plan, as
defined by the EE/CA, Action
Memorandum and original workplan,
will provide for maintenance of runoff
control, dust control, restricted site
access and site reclamation measures.
This O&M Plan will become effective
upon the termination of the permit with
the Colorado Mined Land Reclamation
Board and will be implemented by the
PRP, Wright and Preusch Mining, LTD.

F. Community Relations

Community outreach at the Smuggler
Mountain Superfund Site included:
timely information about the Superfund
process, ongoing communications, and
opportunities for community
participation in the decision-making
process for the Site remedy. Specific
activities included monitoring
community concerns, preparation and
mailing of fact sheets, coordination of
community meetings and providing
communication between EPA, the
community and Pitkin County (and the
other PRPs). EPA’s outreach efforts to
meet community needs and interests
resulted in integral participation by the
Aspen community and periodic
revision(s) to the Site remedy.

V. Summary

The responsible parties have
implemented all appropriate response
actions required to sufficiently protect
human health and the environment.
Reports on lead speciation,
bioavailability, and blood lead
monitoring studies have concluded that
children living on the Site are not at
unacceptable risk due to exposure to
lead in the soil. Also, this Site meets all
the site completion requirements as
specified in Close Out Procedures for
National Priorities List Sites (OSWER
Directive 9320.2—-09). Further, O&M of
the Site is assured via the OU 1 Consent
Decree and the OU 2 AOC and AOC
Amendment.

Because hazardous substances will
remain at the site, EPA will conduct
periodic inspections of the site to ensure
that the remedy remains protective of
human health and the environment.
EPA is required to conduct such reviews
under section 121(c) of CERCLA and the
NCP.

EPA, with the concurrence of the
State of Colorado, has determined that
all appropriate response actions
required by CERCLA at the Smuggler
Mountain Site have been completed,
and that no further cleanup by
responsible parties is appropriate.

Dated: July 27, 1999.

Jack W. McGraw,

Acting Regional Administrator, Region 8.
[FR Doc. 99-20199 Filed 8-6-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1525, MM Docket No. 99-265, RM—
9660]

Digital Television Broadcast Service;
Monroe, LA

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Noe
Corporation, licensee of station KNOE—
TV, NTSC Channel 9, Monroe,
Louisiana, seeking the substitution of
DTV Channel 7 for its assigned DTV
Channel 55. DTV Channel 7 can be
allotted to Monroe in compliance with
the principle community coverage
requirements of Section 73.625(a) at
reference coordinates 32—11-45 N. and
92-04-10 W. As requested, we also
propose to modify KNOE-TV’s
authorization to specify operation on
DTV Channel 7 at Monroe, Louisiana,
with a power of 5.0 (kW) and a height
above average terrain (HAAT) of 519
meters.

DATES: Comments must be filed on or
before September 24, 1999, and reply
comments on or before October 12,
1999.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW, Room
TW-A325, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Robert B. Jacobi, Esq., Cohn
and Marks, 1920 N Street, NW, Suite
300, Washington, DC, 20036 (Counsel
for Noe Corporation).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-265, adopted July 30, 1999, and
released August 3, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857—3800, 1231 20th Street,
NW, Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Digital Television Broadcasting.
Federal Communications Commission.

Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 99-20389 Filed 8-6—99; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE89

Endangered and Threatened Wildlife
and Plants; Withdrawal of Proposed
Rule To List the Plant Rumex
orthoneurus (Chiricahua Dock) as
Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; withdrawal.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), withdraw the
proposed rule to list the plant Rumex
orthoneurus (Chiricahua dock or
Blumer’s dock) as a threatened species
under the Endangered Species Act of
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1973, as amended (Act). We find that
the available information does not
support the listing of this species as
threatened. Although threats to some
populations of this plant may persist,
these threats are not sufficiently
widespread to pose a significant risk to
R. orthoneurus within the foreseeable
future. Recent genetic research and
survey efforts indicate that R.
orthoneurus has a much larger
distribution than previously thought.
We, therefore, find that R. orthoneurus
does not meet the definition of a
threatened or endangered species.
ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the Arizona Ecological Services
Field Office, U.S. Fish and Wildlife
Service, 2321 W. Royal Palm Rd., Suite
103, Phoenix, Arizona 85021.

FOR FURTHER INFORMATION CONTACT:
Dave Harlow, Field Supervisor, Arizona
Ecological Services Field Office (see
ADDRESSES section) (telephone 602—
640-2720, ext. 244; facsimile 602—640—
2730).

SUPPLEMENTARY INFORMATION:

Background

On April 1, 1998, we published in the
Federal Register a proposed rule to list
Chiricahua dock Rumex orthoneurus as
threatened (63 FR 15813). An
herbaceous, robust perennial within the
Polygonaceae family, R. orthoneurus is
known from the mountains of Arizona,
New Mexico, and Mexico. Plants grow
to 1 meter (m) (3.3 feet (ft)) in height
with inflorescence stalks up to 2 m (6.6
ft) in height on more vigorous
specimens. The large oblong to oblong-
lanceolate basal leaves are up to 50
centimeters (cm) (19.7 inches (in)) long,
and 18 cm (7.1 in) wide. Characteristics
differentiating this plant from other
members in its genus include woody
rhizomes (a rootlike horizontal stem, as
opposed to taproots) on mature plants
which appear banded, the color of
which can vary (Robert Bellsey,
University of Arizona, pers. comm.
1999); lateral leaf veins almost
perpendicular to the middle vein of the
leaf (but that are often at less than right
angles); and a lack of callosities or
swellings on the valves or midribs of
fruiting capsules (Dawson 1979, Phillips
et al. 1980, Coronado National Forest
1993).

Rumex orthoneurus occurs in moist,
loamy soils within riparian and wetland
habitats, and in cienegas (desert
wetlands), springs, and streams. It is
also known to occur in the drier
headwaters of some areas (Robert
Bellsey, University of Arizona, pers.

comm. 1999). R. orthoneurus is found at
elevations primarily between 2,000 and
3,500 m (approximately 6.500-11,500
ft). While many sites are in open
meadows or along streams with open
canopies, R. orthoneurus frequently
occurs in shaded forests. Surrounding
habitats are generally mixed conifer
forest. The dominant species associated
with R. orthoneurus include sneeze
weed (Helenium hoopesii), larkspur
(Delphinium andesicola), monkeyflower
(Mimulus spp.) and various sedges
(Carex spp.) (Phillips et al. 1980).

Rumex orthoneurus is distributed in
areas scattered throughout Arizona and
New Mexico, and is known to occur at
two locations in the State of Sonora,
Mexico. In Arizona, the plant is present
on the Coronado, Apache-Sitgreaves,
Coconino, and Tonto National Forests.
On the Coronado National Forest, R.
orthoneurus occurs in the Chiricahua
and Huachuca mountains in Cochise
County, and the Pinalefio Mountains in
Graham County. On the Apache-
Sitgreaves National Forests, R.
orthoneurus is located in the White
Mountains in Apache County and along
the north side of the Mogollon Rim in
Coconino County. On the Coconino
National Forest, R. orthoneurus was
recently found in the San Francisco
Peaks and Barbershop Canyon in
Coconino County. On the Tonto
National Forest, R. orthoneurus occurs
in the Sierra Ancha Mountains in Gila
County, and was introduced in the
south drainage of the Mogollon Rim
(also in Gila County).

In New Mexico, Rumex orthoneurus
is distributed on the Santa Fe, Lincoln,
Gila, and Carson National Forests. On
the Santa Fe National Forest, R.
orthoneurus was recorded in Mora
County, including the Pecos Wilderness.
R. orthoneurus was found in Catron and
Grant counties on the Gila National
Forest, including the Gila Wilderness
Area. Plants are documented in
numerous locations on the Carson
National Forest, and specimens were
recently collected from the Lincoln
National Forest.

Recent genetic work has clarified the
distinction between Rumex orthoneurus
and the closely related species, R.
occidentalis. Bellsey (1998, in prep.)
compared DNA among R. orthoneurus,
R. occidentalis, and R. obtusifolius (a
species known to be distantly related to
R. orthoneurus) using the Random
Amplified Polymorphic DNA (RAPD)
technique. Bellsey discovered that the
presumed R. orthoneurus from Arizona
were significantly different from R.
occidentalis, and that all three species
shared less than 15% of the RAPD
markers. The genetic analyses resulted

in classification of the White and Gila
mountains populations as R.
orthoneurus and not R. occidentalis,
which they resemble morphologically.
Morphological characteristics of
specimens from the Carson and Lincoln
National Forests now indicate that they
are R. orthoneurus and not R.
occidentalis, (Robert Bellsey, University
of Arizona, pers. comm. 1999).
However, genetic analysis has yet to be
performed on these plants.

Summary of Comments and
Recommendations

In the proposed rule we requested all
interested parties to submit factual
reports or information that might
contribute to development of a final
rule. We also contacted all appropriate
Federal agencies, State agencies, county
and city governments, scientific
organizations, and other interested
parties and requested comments.

In accordance with our peer review
policy published in the Federal Register
onJuly 1, 1994 (59 FR 34270), we
solicited expert opinions of three
appropriate and independent specialists
regarding the proposed rule. We invited
these peer reviewers to comment during
the public comment period upon the
specific assumptions and conclusions
regarding the proposed listing. In
response to our solicitation one
reviewer provided comments that we
considered in the preparation of this
notice.

We published newspaper notices
inviting public comment in the Silver
City Daily Press (Silver City, NM) on
April 7, 1998; the Arizona Republic
(Phoenix, AZ), Tucson Citizen (Tucson,
AZ), and Arizona Daily Star (Tucson,
AZ) on April 9, 1998; and the White
Mountain Independent (Pinetop, AZ),
Sierra Vista Herald (Sierra Vista, AZ),
Albuquerque Journal (Albuquerque,
NM), Albuquerque Tribune
(Albuquerque, NM), and Santa Fe New
Mexican (Sante Fe, NM), on April 10,
1998. The comment period closed on
July 30, 1998.

To provide for a requested public
hearing, encourage participation from
the public in the species listing process,
and to await the submission of current
species status information, we reopened
and extended the comment period from
July 30, 1998 until October 1, 1998 (63
FR 40389; July 29, 1998). We also held
informational meetings with interested
parties about the proposed rule in Silver
City, NM on August 18, 1998.

We received 37 comments (e.g.,
letters, phone calls, facsimiles, and oral
testimony) from individuals or agency
or group representatives concerning the
proposed rule to list Rumex
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orthoneurus. Seven people provided
comments supporting the proposed
listing of the species, 13 people opposed
the proposed listing, and 17 people
provided informational comments.
Several commenters provided
additional information that we
incorporated into this withdrawal, along
with other clarifications. We organized
all opposing and technical comments
into five specific issues, and these along
with our response are summarized
below.

Issue 1—Known Distribution of Rumex
orthoneurus

Comment: Several commenters stated
that listing is not warranted because the
plant has a much wider distribution
than previously thought.

Service Response: Our knowledge of
Rumex orthoneurus distribution has
increased considerably since the
proposed rule. At the time of the
proposed rule, although R. orthoneurus
was thought to occur in New Mexico
and east-central Arizona, data from only
10 sites in southeastern Arizona were
available to evaluate the status of the
plant. We have since become aware of
approximately 134 additional R.
orthoneurus locations (non-introduced),
many of which contain high numbers of
plants with low levels of threats. See
Factor A of “*Summary of Factors
Affecting the Species” section for
additional information.

Comment: Several commenters stated
that Rumex orthoneurus inhabits areas
inaccessible to cattle, and thus is not
exposed to threats from grazing.

Service Response: Although it is true
that Rumex orthoneurus is located in
some areas that are inaccessible to
cattle, the plant is also located in many
areas where cattle roam freely. In those
areas, cattle grazing is documented to
have substantial detrimental effects on
smaller populations of the plant.
Despite this, the range of R. orthoneurus
is much larger than previously thought,
and many populations have low levels
of threats.

Comment: One commenter suggested
that listing is warranted because the
previous known range at the time of the
proposed rule constitutes a significant
portion of the species’ range.

Service Response: At the time of the
proposed rule, site-specific information
was available for 10 Rumex orthoneurus
locations. Although we were aware that
the species occurred in other areas, data
were not available for those sites. We
have current information from
approximately 134 additional sites
containing natural populations of R.
orthoneurus. The size of populations

within these sites ranges from just a few
individuals to tens of thousands.

Site-specific information is available
for four National Forests in Arizona and
three National Forests in New Mexico
(excluding the Lincoln National Forest).
The plant is also known to occur in
Mexico. Impacts to the plant in
southeast Arizona (the previously
known sites) continue, and these
populations are important to the genetic
variation of the species. However,
conservation strategies for most
southeast Arizona populations are
already established and in place (See
Factors A and D of the “*Summary of
Factors Affecting the Species” section)
and threats within the balance of its
range are not severe enough to threaten
the continued existence of the species.
Changes in our assessment of the level
of threats to the plant are the result of
new information indicating a larger
known distribution of the plant, higher
densities of populations, and
diminished levels of overall threats
stemming from the discovery of new
populations.

Issue 2—Adaptability and Resiliency of
Rumex orthoneurus

Comment: Several commenters stated
that physiological adaptations such as
asexual reproduction and dormancy
during drought allow the plant to
survive disturbance and stochastic
(randomly occurring natural) events.
Other commenters suggested that
perceived declines in plant abundance
may not be real because plants that are
not visible one year may sometimes
reappear in subsequent years.

Service Response: We recognize that
Rumex orthoneurus may be tolerant of
certain disturbance events because of its
physiological adaptations. We are also
aware that the plant has regenerated in
areas where it appeared to have been
destroyed. However, threats such as
grazing, wildfire, water diversion, and
recreation are known to cause
irreparable damage to R. orthoneurus
and the riparian areas it inhabits. These
threats can cause stream-bank erosion,
head-cutting (streambed erosion that
migrates upstream resulting in channel
destabilization and accelerated
streambank erosion), and soil
compaction, all from which the plant
has difficulty recovering despite its
physiological characteristics.

Water is a primary vector of seed
dispersal for Rumex orthoneurus. Thus,
if the plant is extirpated from upstream
reaches, there is a lower probability that
it can re-colonize those areas.
Furthermore, unabated grazing can
reduce plants to 1-2 cm (less than 1 in.)
in height, when they are otherwise able

to grow up to 1 m (3.3 ft) tall. This
prevents the plant from producing
flowering stalks, which are necessary for
sexual reproduction and the mixing of
genetic material from unique
individuals. The reduction of plant size
also hampers the plant’s ability to
generate vital nutrients from
photosynthesis, as the surface area of
the plant is diminished by
approximately two orders of magnitude.
If the plant is forced to remain in this
retarded growth form continuously, it
may be destroyed. However, these
threats, although they are in certain
locations significant, are not manifested
to a significant degree throughout the
range of R. orthoneurus. Consequently,
we find that listing is not warranted at
this time (see Factor A of the “Summary
of Factors Affecting the Species”
section).

Issue 3—Fire as a Threat

Comments: Numerous commenters
stated that fire is not a threat to the
plant, because fire can thin vegetation
and allow Rumex orthoneurus to
colonize and grow in riparian areas
where other woody plant species are
encroaching.

Service Response: Wildfires are
detrimental to R. orthoneurus,
especially when they result in increased
stream sedimentation and the scouring
of drainages. The resultant soil loss can
translate into long term, if not
permanent, loss of habitat for R.
orthoneurus. In the Tonto National
Forest, wildfire has caused the
extirpation of two introduced
populations, and the potential for
wildfire on National Forest lands
remains a threat to R. orthoneurus.
Despite this, wildfire is largely an
isolated event, and for the vast majority
of known R. orthoneurus populations,
there is no indication of it being a
significant threat.

Issue 4—Genetic Diversity of
Populations

Comment: One commenter indicated
that because Rumex orthoneurus
populations from each mountain range
are unique genetically, that maintaining
these populations and their genetic
diversity is important to the overall
health of the species.

Service Response: Because R.
orthoneurus can reproduce asexually, a
population with many plants may
actually be just a few individuals that
developed from rhizomes. Asexual
reproduction in R. orthoneurus may
limit the level of diverse genetic
information in some populations. Thus,
preserving populations from each
mountain range is important in
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maximizing the genetic variation
available to the overall gene pool of the
species.

Summary of Factors Affecting the
Species

We must consider five factors
described in section 4(a)(1) of the Act
when determining whether to list a
species. These factors, and their
application to our decision to withdraw
the proposal to list Chiricahua dock
(Rumex orthoneurus Rech F.), are as
follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range.

The proposed rule (63 FR 15813)
identified livestock grazing, recreation,
water development and diversion, road
construction and maintenance, logging,
mining and associated activities, and
wildfire as causing the loss and
degradation of riparian and cienega
habitat for Rumex orthoneurus. In the
proposed rule, we identified some
populations as extirpated because of
these activities. It was believed that the
extirpation of some natural populations
in the Chiricahua and Huachuca
mountains were possibly caused by
water development and diversion,
grazing, and mining activities. Frequent
road maintenance in the Pinalefio
Mountains was found to regularly
impact one population. The Tonto
National Forest (1993) noted evidence of
soil compaction and unstable banks at
the Workman Creek sites in the Sierra
Ancha Mountains caused by
recreational activities. In the Coronado
National Forest (1993) Conservation
Strategy for the Chiricahua Dock, the
Forest Service addressed the possible
extirpation of the type locality (the
location where the plant was originally
described) as a result of water
diversions. Hodges attributed impacts to
R. orthoneurus at Hospital Flat
(Pinalefio Mountains) to trampling by
recreationists and damming of the creek
(David Hodges, Southwest Center for
Biological Diversity, pers. comm. 1995).

At the time of the proposed rule,
grazing was thought to impact Rumex
orthoneurus at the system, population,
and individual plant levels, as grazed
populations often do not produce seeds.
Also at the time of the proposed rule, it
was thought that continued grazing
could eventually preclude the plant’s
continued existence due to a lack of
seed production, compacted soils
discouraging seedling establishment,
severe trampling of plants and
underground rhizomes, and
destabilization of streambanks resulting
in habitat loss. At the time we prepared

the proposed rule, the population at
Ramsey Canyon in the Huachuca
Mountains was thought to be extirpated
by grazing, which took place in the early
1900s (Van Devender 1980). The species
is now known to occur in three different
areas in upper Ramsey Canyon. The
available information at the time of the
proposed rule, indicated that virtually
all reported occurrences of R.
orthoneurus on the Apache-Sitgreaves
National Forests were adversely affected
by grazing activities. However, many
newly discovered occurrences of R.
orthoneurus on the Apache-Sitgreaves
National Forests are not being adversely
affected by livestock grazing, and
because we have found many plant
locations to be free of grazing, we
cannot conclude that impacts to R.
orthoneurus are occurring range-wide
by this threat.

The proposed rule also cited Phillips
et al. (1980), who reported a proposed
uranium mining and milling operation
as a threat to the Workman Creek
population of Rumex orthoneurus in the
Sierra Ancha Mountains. Plans called
for the construction of a campsite, and
the development of the bowl area of
Carr Mountain (the watershed for the
site) into a uranium mill. Although the
Workman Creek drainage remains
available for mineral entry, and mining
continues to be a potential threat in that
area, logging and mining operations are
not widely documented as having
adverse effects on R. orthoneurus
populations. Finally the proposed rule
identified that wildfire in the Tonto
National Forest caused the extirpation
of two introduced populations, and the
decline of a third. Although wildfire
continues to be a threat to some
populations of the Chiricahua dock, its
effects are localized.

While grazing, recreation, wildfire,
and water diversions can adversely
affect the plant in some areas, recent
genetic research (see ‘“Background”
section) and survey efforts indicate that
Rumex orthoneurus has a much larger
distribution than previously thought,
and not all populations are imperiled by
the above threats.

Our decision to propose Rumex
orthoneurus as a threatened species was
based on the best scientific information
available to us at the time of the
proposed rule, and consisted of
information from only 10 sites in
southeastern Arizona (most with only a
few individuals). Rumex orthoneurus is
now known from approximately 144
sites in Arizona and New Mexico, and
at least two sites in the State of Sonora,
Mexico, within the forest reserve ‘‘Sierra
de los Ajos.” Numbers of plants at sites
containing R. orthoneurus range from

just a few to tens of thousands of
individuals. In Arizona, on the
Coronado National Forest, R.
orthoneurus occurs at 12 sites as natural
populations in the Chiricahua,
Pinalefi]o, and Huachuca mountains.
There are four introduced sites in the
Chiricahua mountains, most of which
are either stable or increasing in
number. Originally, plants from the
White (AZ), Mogollon (NM), and San
Francisco (NM) mountains were thought
to be R. occidentalis. However, recent
research indicates that plants in these
mountains are, in fact, R. orthoneurus
(see ““Background” section; Mount and
Logan 1993, Friar et al. 1994, Bellsey
and Mount 1995, Bellsey 1998, in
prep.). ) )

On the Apache-Sitgreaves National
Forests, Rumex orthoneurus is located
in the White Mountains and along the
north side of the Mogollon Rim. A total
of 67 sites, many with thousands of
plants, are documented thus far, and
many areas have yet to be surveyed.
Current genetic information, has
revealed that four sites in the San
Francisco Peaks on the Coconino
National Forest currently support R.
orthoneurus. A fifth site was discovered
in Barbershop Canyon (Coconino
National Forest), a site previously
surveyed without R. orthoneurus
detections (Barbara Phillips, Coconino
National Forest, pers. comm. 1999).
Additional locations are suspected to
contain R. orthoneurus, but lack
surveys. Four sites containing natural
populations of R. orthoneurus were
found on the Tonto National Forest in
the Sierra Ancha Mountains and receive
some protection, and many other sites
contain introduced populations in the
south drainage of the Mogollon Rim.

In New Mexico, the presence of
Rumex orthoneurus is documented from
recent survey efforts (Bellsey, pers.
comm. 1999) on the Carson, Santa Fe,
Lincoln, and Gila National Forests. On
the Carson National Forest, 2 days of
cursory surveys conducted from a
vehicle found seven locations
containing R. orthoneurus. On the Santa
Fe National Forest, R. orthoneurus
presence was recorded during
approximately 4 days of surveys for
Arizona willow (Salix arizonica). This
effort resulted in the detection of 14
locations, many of which contain tens of
thousands of plants. At the time of the
proposed rule, R. orthoneurus was
thought to be extinct on the Lincoln
National Forest, but specimens were
recently collected whose morphological
characteristics indicate the plants are R.
orthoneurus (Bellsey, pers. comm.
1999). The vast majority of habitat on
these forests still remain unsurveyed.
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Surveys and genetic analysis of R.
orthoneurus specimens indicate that
there are 34 sites containing natural
populations on the Gila National Forest.

In contrast to the proposed rule, we
are now aware of so many sites (many
with low levels of threats), that despite
the threats stated in the proposed rule,
we cannot conclude that Rumex
orthoneurus is threatened throughout all
or a significant portion of its range.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization is not known to be a
significant threat at the present time.

C. Disease or Predation

The primary predation threat to
Rumex orthoneurus is from livestock or
wild ungulate grazing due to its high
palatability and occurrence in wetland
habitats attractive to herbivores.
Permitted grazing occurs at R.
orthoneurus sites in the White
Mountains on the Apache-Sitgreaves
National Forests and at sites on the
Tonto National Forest. The Gila
Wilderness has not permitted grazing
since 1952 (Paul Boucher, Gila National
Forest, pers. comm. 1997), and grazing
by cattle has not occurred since 1947 on
R. orthoneurus sites in the Pinalefio
Mountains (Coronado National Forest
1993). Sites on the Coconino and the
Apache-Sitgreaves National Forests are
affected by wild ungulates. There is
documentation of both cattle and elk
grazing at R. orthoneurus sites in the
Carson and Santa Fe National Forests.

Despite the documented grazing on
most of the forests where Rumex
orthoneurus is found, the plant is
protected in many areas by exclosures
(barriers to exclude animals), by
management efforts, or by virtue of its
location. At the time of the proposed
rule, there was reason to believe that
grazing was a much more serious threat
to R. orthoneurus because known sites
were fairly small, and the proportion of
sites affected was thought to be high.
New information indicates that there are
numerous secure sites with hundreds,
thousands, or tens of thousands of
plants. In some cases, sites are
considered secure because population
sizes are large, and in others grazing is
absent or of little consequence (i.e.,
grazing periods are brief or there are few
ungulates). In addition to the
information that many sites appear
secure, the proportion of affected sites
decreased as we became aware of more
non-threatened sites. These positive
developments for the status of R.
orthoneurus lead us to conclude that
listing is no longer warranted.

D. The Inadequacy of Existing
Regulatory Mechanisms

Many Federal and State laws and
regulations can protect Rumex
orthoneurus and its habitat. However,
Federal and state agency discretion
allowed under these laws still permits
adverse effects on listed and rare
species. Rumex orthoneurus is not
included in either of the three
Appendices of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES), and it is unlikely to require the
trade protections of CITES.

The Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1701 et seq.) and National Forest
Management Act of 1976 (16 U.S.C.
1600 et seq.) direct Federal agencies to
prepare programmatic-level
management plans to guide long-term
resource management decisions. Forest
plans generally include a commitment
to maintain viable populations of all
native wildlife, fish and plant species
within the Forest’s jurisdiction.
However, such general commitments do
not, in themselves, preclude adverse
effects to rare species by any National
Forest.

The Coronado and Tonto National
Forests developed assessments with
management strategies for Rumex
orthoneurus in 1993. To date, cattle
grazing is somewhat limited on R.
orthoneurus sites in both forests. The
Tonto National Forest has taken
extensive measures to keep cattle and
recreation out of riparian areas
inhabited by R. orthoneurus. The Forest
has closed roads where vehicles and
hikers could impact the plant, and they
have moved gates to redirect traffic to
areas not occupied by R. orthoneurus.
Although the Coronado National Forest
has a conservation strategy which has
limited livestock grazing, some sites are
grazed by horses, and recreation is still
a problem at many sites. The Apache-
Sitgreaves Forests are implementing a
monitoring program in 1999 (John
Bedell, Apache-Sitgreaves National
Forest, in litt. 1999), and the Carson
National Forest has designated funds for
additional surveys in 1999 (Dick Braun,
Carson National Forest, pers. comm.
1999). Management strategies were not
developed for sites at other National
Forests or the Ft. Huachuca Army Post.

The National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. Sec.
4321-4370a) requires Federal agencies
to consider the environmental impacts
of their actions. The NEPA requires
Federal agencies to describe a proposed
action, consider alternatives, identify
and disclose potential environmental

impacts of each alternative, and involve
the public in the decision-making
process. It does not require Federal
agencies to select the alternative having
the least significant environmental
impact. The NEPA does not prohibit a
Federal action agency from choosing an
action that will adversely affect listed or
candidate species provided these effects
were known and identified in a NEPA
document.

The wetland habitats supporting
Rumex orthoneurus have a degree of
protection under section 404 of the
Clean Water Act and under Federal
Executive Orders 11988 (Floodplain
Management) and 11990 (Protection of
Wetlands). These authorities can only
protect R. orthoneurus indirectly and
have not curtailed population decline,
extirpation, or habitat losses for R.
orthoneurus in some locations.

Under the Lacey Act (16 U.S.C. 3371
et seq.), as amended in 1982, it is
unlawful for any person to import,
export, sell, receive, acquire, purchase,
or engage in interstate or foreign
commerce in any species taken,
possessed, or sold in violation of any
law, treaty, or regulation of the United
States, any Tribal law, or any law or
regulation of any state. The Lacey Act
can provide a degree of protection to
Rumex orthoneurus to the extent that
the species is protected by Arizona State
law (described below).

The Arizona Native Plant Law (A.R.S.
Chapter 7, Article 1) protects Rumex
orthoneurus as “highly safeguarded.” A
permit from the Arizona Department of
Agriculture (ADA) must be obtained to
legally collect this species from public
or private lands in Arizona. Permits may
be issued for scientific and educational
purposes only. It is unlawful to destroy,
dig up, mutilate, collect, cut, harvest, or
take any living “highly safeguarded”
native plant from private, State, or
Federal land without a permit.
However, private landowners and
Federal and State agencies may clear
land and destroy habitat after giving the
ADA sufficient notice to allow plant
salvage. Damage to plants and habitat
occur under the Arizona Native Plant
Law.

Despite the potential inadequacies in
existing regulatory mechanisms, we find
insufficient evidence that the existing
levels of threats to Rumex orthoneurus
warrant its listing as a threatened or
endangered species under the Act. In
light of the expanded numbers and
distribution of R. orthoneurus, the
potential inadequacies of these
regulatory mechanisms is no longer a
significant factor.
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E. Other Natural or Manmade Factors
Affecting Its Continued Existence

At the time of the proposed rule, a
high proportion of known Rumex
orthoneurus populations occurred as
small sites in isolated mountain ranges.
Rumex orthoneurus was thought to be
vulnerable to chance extirpations
because of the perceived low numbers
of individuals in mostly scattered,
isolated populations.

Any loss of such sites would have
resulted in a significant curtailment of
the species’ range, and may have
affected the species’ ability to sustain
itself over time. Wildfire was also
thought to pose a significant threat, as
it could be catastrophic to smaller,
confined populations.

We now know that Rumex
orthoneurus is well distributed in areas
of Arizona and New Mexico. Many sites
where R. orthoneurus is found contain
thousands of plants. The present
distribution and abundance of R.
orthoneurus precludes a finding that
listing the plant is warranted because
chance, localized extirpations would
not necessarily result in a significant
curtailment of the species’ range.
Additionally, although wildfire can be
detrimental to localized populations,
wildfire is largely an isolated event. For
the vast majority of known R.
orthoneurus populations, there is no
indication that wildfire is a significant
threat. We find no indication of any
other natural or manmade factors
affecting the continued existence of R.
orthoneurus.

Finding and Withdrawal

Based on our review and
consideration of the best scientific and
commercial information available, we
find that Rumex orthoneurus does not
meet the definition of a threatened or
endangered species and that its listing
as a threatened species is not warranted.
Recent genetic research (see Background
section) and survey efforts indicate that
R. orthoneurus has a much larger
distribution than previously thought
(see Factor A of the “Summary of
Factors Affecting the Species” section),
and not all populations are imperiled.
Although mining and logging activities
are suspected of affecting R.
orthoneurus, the impacts of such
activities are not widely documented,
and wildfire is localized in its impacts
on the plant. We can no longer conclude
that R. orthoneurus is impacted
throughout its range by the remaining
threats of livestock and wildlife grazing
in a manner that would threaten its
continued existence.

Recognizing the need to ensure the
continued existence of Rumex
orthoneurus, the Forest Service
established numerous monitoring and
survey programs. Conservation
strategies for the Tonto and Coronado
National Forests were in place in 1993.
In 1999, the Apache-Sitgreaves National
Forests initiated a monitoring program
(John Bedell, Apache-Sitgreaves
National Forests, in litt. 1999), and the
Carson National Forest has budgeted for
additional survey efforts (Dick Braun,
Carson National Forest, pers. comm.
1999). Due to the current distribution
and associated level of threats to R.
orthoneurus, we find that there is not
substantial evidence to indicate that R.
orthoneurus is threatened under the Act
(likely to become endangered within the
foreseeable future throughout all or a
significant portion of its range).
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Author: The primary author of this
withdrawal notice is Darrin Thome,
Arizona Ecological Services Field Office
(see ADDRESSES section).

Authority: The authority for this action is
section 4(b)(6)(B)(ii) of the Endangered

Species Act of 1973, as amended (16 U.S.C.
1531 et seq.).

Dated: July 28, 1999.
John G. Rogers,
Acting Director, Fish and Wildlife Service.
[FR Doc. 99-20404 Filed 8-6-99; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600 and 648
[I.D. 063099A]
RIN 0648-Al78

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Atlantic
Herring Fishery; Atlantic Herring
Fishery Management Plan; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of a fishery
management plan; correction.

SUMMARY: On July 27, 1999, NMFS
published a notice of availability (NOA)
announcing that the New England
Fishery Management Council had
submitted the Atlantic Herring Fishery
Management Plan for Secretarial review.
Under its stated Management Measures
of Concern, the NOA contained an error
in its description of restrictions on the
size of domestic fishing and processing
vessels that would be prohibited from
fishing for Atlantic herring in the
exclusive economic zone (EEZ). This
document corrects the error.

DATES: Comments must be received on
or before September 27, 1999.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst,
978-281-9272.

SUPPLEMENTARY INFORMATION:

Background

The NOA for the Atlantic Herring
FMP was published on Tuesday, July
27,1999 (64 FR 40542). The NOA
described restrictions on the size of
domestic fishing and processing vessels.
One measure would prohibit domestic
vessels greater than or equal to 165 ft
(50.3m) in length, or > 750 gross
registered tons (GRT) (680.4 mt), or >
3,000 horsepower from fishing for
Atlantic herring in the EEZ, but would
allow domestic vessels > 165 ft (50.3m),
or > 750 GRT (680.4 mt) to process
herring if U.S. at-sea processing is
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specified in a given year. However, the
NOA inadvertently indicated that only
domestic vessels greater than 165 ft
(50.3m) in length, rather than equal to
or greater than 165 ft (50.3m) in length,
would be prohibited from fishing for
Atlantic herring in the EEZ.

Correction

Accordingly, the publication on July
27,1999, of the NOA (I.D. 063099A),
which was the subject of document FR
Doc. 99-19171, is corrected as follows:

On page 40543, in column 2, under
the heading, ““Restrictions on the Size of
Domestic Fishing and Processing
Vessels”, the second line of the first
sentence is corrected to read as follows:

“domestic vessels greater than or
equal to 165 ft (50.3m) in”

Authority: 16 U.S.C. 1801 et seq.
Dated: August 3, 1999.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-20432 Filed 8—-6-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
(1.D. 073099E)

Mid-Atlantic Fishery Management
Council; Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public hearings, request for
comments.

SUMMARY: The Mid-Atlantic Fishery
Management Council will hold public
hearings to allow for input on its Draft
Tilefish Fishery Management Plan
(FMP) and the Draft Environmental
Assessment and Draft Regulatory Impact
Review for this FMP. This FMP is
designed to eliminate overfishing and
rebuild the tilefish resource to the
biomass that would support maximum
sustainable yield (MSY) through a
constant harvest strategy within a 10-
year rebuilding period.

DATES: Written comments will be
accepted through September 7, 1999.
See SUPPLEMENTARY INFORMATION for
dates and times.
ADDRESSES: Send comments to Daniel T.
Furlong, Executive Director, Mid-
Atlantic Fishery Management Council,
300 S. New Street, Dover, DE 19904.
The hearings will be held in Rhode
Island, New York and New Jersey. See
SUPPLEMENTARY INFORMATION for
locations of the hearings.
FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director of
the Mid-Atlantic Fishery Management,
302—-674-2331, ext. 19.
SUPPLEMENTARY INFORMATION:

Background

This FMP is proposed to eliminate
overfishing and rebuild the tilefish
resource to the biomass that would
support the MSY through a constant
harvest strategy within a 10-year
rebuilding period. The projection
associated with the preferred alternative
would allow for total allowable landings
of 1.76 million Ib (798 mt) with a 50
percent probability of achieving the
biomass target at the end of 10 years.
The default alternative assumes a total
allowable level of catch of 1.412 million
Ib (640 mt) with a 75 percent probability
of reaching the target biomass at the end
of 10 years. Commercial quotas and a
time period closure are included as
options in the FMP. The commercial
guota would be divided into full-time,
part-time, and incidental categories. A
limited access program would be
applied to the full-time and part-time
guota categories.

The Council established a control date
for the possible limitations of entrants
into this fishery of June 15, 1993,
published at 58 FR 33081, June 15,
1993. The Council’s preferred
alternative for the full-time category
would require that a vessel had landed
more than 50,000 Ib (22.68 mt) in any
1 year between 1988 and 1993 as well
as landed at least 25,000 Ib (11.34 mt)
per year for any 2 years between 1994
and 1998. To qualify as a part-time
participant, the preferred option
indicates that a vessel had to land at
least 10,000 Ib (4.536 mt) in any year
between 1988 and June 15, 1993. The
preferred alternative would add a
closure to the directed (part-time and

full-time vessels) tilefish fishery for a 1
calendar month period from May
through September.

Recreational fisheries management
measures are addressed in the FMP as
framework measures, so that no specific
measures are proposed for
implementation immediately upon
approval of the FMP. Identification and
description of essential tilefish habitat
are included in the FMP as are
management measures to minimize
adverse gear impacts to that habitat. The
preferred alternative to minimize
adverse gear impacts is to prohibit
directed tilefish fishing with bottom
tending mobile gear and require that
gear fishing in statistical areas 616 and
537 between bottom depths of 300 and
850 ft (91 and 259 m) must be modified
to reduce impacts on bottom habitat.

Hearings

The dates, times and locations of the
hearings are scheduled as follows:

1. Monday, August 23, 1999, 7:00—
10:00 p.m. - Crown Plaza at the
Crossings (old Holiday Inn), 801
Greenwich Avenue, Warwick, RI,
telephone 401-732-6000.

2. Tuesday, August 24, 1999, 7:00—
10:00 p.m. - Ramada Inn, Exit 72, Long
Island Espressway & Route 25,
Riverhead, NY, telephone 516—369—
2200.

3. Wednesday, August 25, 1999, 7:00-
10:00 p.m. - Sheraton Atlantic City
West, 6841 Black Horse Pike (Route 40),
Atlantic City West, NJ, telephone 609—
272-0200.

The hearings will be tape recorded
with the tapes filed as the official
transcript of the hearings.

Special Accommodations

These hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Joanna Davis at
the Mid-Atlantic Council at least 5 days
prior to the hearing date.

Dated: August 3, 1999.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-20434 Filed 8-6-99; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Forest Pest Outbreaks; Declaration of
Emergency Because of Forest Pest
QOutbreaks

Whereas, serious infestations of
southern pine beetle are present in
many parts of the United States, and

Whereas, these pests are capable of
causing loss of tree growth, increased
tree mortality, increased fire hazard, and
loss of production on large segments of
Federally and privately owned forest
land,

Now, therefore, in accordance with
the provisions of the Act of September
25,1981, 95 Stat. 953 (7 U.S.C. 147b),

I declare that there is an emergency
which threatens segments of agricultural
production industries of this country,
particularly the wood and forest
products industries, and | authorize the
transfer and use of such sums as may be
necessary from appropriations or other
funds available to the agencies or
corporations of the Department of
Agriculture for the conduct of programs
to reduce forest resource damage causes
by these forest insects and diseases.

Effective Date: This declaration of

emergency shall become effective July 20,
1999.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 99-20446 Filed 8-6-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Privacy Act; System of Records

AGENCY: Office of the Secretary, USDA.

ACTION: Notice of New Privacy Act
System of Records.

SUMMARY: Notice is hereby given that
USDA proposes to create a new Privacy

Act system of records, USDA/NOO-1,
entitled “The USDA Voluntary Minority
Farm Register.”.

EFFECTIVE DATE: This notice will be
adopted without further publication in
the Federal Register on September 20,
1999, unless modified by a subsequent
notice to incorporate comments
received from the public. Although the
Privacy Act requires only that the
portion of the system which describes
the “routine uses” of the system be
published for comment, USDA invites
comment on all portions of this notice.
Comments must be received by the
contact person listed below on or before
September 8, 1999.

FOR FURTHER INFORMATION CONTACT: Rich
Allen, Associate Administrator, NASS,
Room 4117 South Building, 1400
Independence Avenue, SW, Washington
DC, 20250, Telephone: (202) 720-4333.
SUPPLEMENTARY INFORMATION: Pursuant
to the Privacy Act, 5 U.S.C. 552a, USDA
is creating a new system of records to

be maintained by the USDA Office of
Outreach. The Voluntary Minority Farm
Register is a listing of minority owners
and operators of farmland.

The purpose of the Voluntary
Minority Farm Register is to establish a
baseline for the amount of farmland
owned by minority land owners in order
to help the USDA set goals to halt the
reduction in minority-owned farm land,
monitor the loss of minority owned
farms, and locate minority farmers for
the purpose of informing them of USDA
and other programs that may benefit
them. The concept was generated by
Recommendation #28 of the Report of
the Civil Rights Action Team to the
Secretary of Agriculture entitled Civil
Rights at the United States Department
of Agriculture, dated February 1997.

The Voluntary Minority Farm Register
will be administered by the Office of
Outreach. A specific register sign-up
form will be issued in Spanish and
English. Informational registration
materials will be distributed to
Community Based Organizations,
educational institutions, and
government agencies assisting
minorities with land retention and
acquisition to ensure the program is
widely publicized and accessible to all.

A “Report on New System,” required
by 5 U.S.C. 552a(r), as implemented by
OMB Circular A-130, was sent to the
Chairman, Committee on Government
Affairs, United States Senate, the

Chairman, Committee on Government
Reform and Oversight, House of
Representatives, and the Administrator,
Office of Information and Regulatory
Affairs, Office of Management and
Budget on July 30, 1999.

Signed at Washington, DC, on July 30,
1999.
Dan Glickman,
Secretay of Agriculture.

USDA/NOO-1

SYSTEM NAME:

USDA Voluntary Minority Farm
Register.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

USDA Office of Outreach, 1400
Independence Avenue, Washington,
D.C.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Minority farmland owners and
operators who voluntarily request to be
included on the Register.

CATEGORIES OF RECORDS IN THE SYSTEM:

The system includes name, address,
race/ethnic coding provided by the
individual, and farmland acreages
owned and operated for each individual
who requested to be included on the
Register. Acreage data are extracted
from Farm Service Agency records for
the requesting individuals.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Section 2501 of Public Law 101-624
(the 1990 Farm Bill), entitled Outreach
and Assistance for Socially
Disadvantaged Farmers and Ranchers,
provides authority for the USDA to
enter into special arrangements to aid
limited resource and under-served
farmers. The Voluntary Minority Farm
Register was one specific action
requested during Civil Rights Action
Team Public Meetings and documented
in the Civil Rights Action Team Report
of February 1997.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

(1) Records in the system will be
disclosed and distributed to Community
Based Organizations, educational
institutions, and government agencies
assisting minorities with land retention
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and acquisition. The purpose of such
releases is to ensure that the program of
outreach and assistance for socially
disadvantaged farmers and ranchers is
widely publicized and accessible to all.

(2) USDA will disclose information in
the system to a court or adjudicative
body in a proceeding when: (a) The
agency or any component thereof; or (b)
any employee of the agency in his or her
official capacity; or (c) any employee of
the agency in his or her individual
capacity where the agency has agreed to
represent the employee; or (d) the
United States Government is a party to
litigation or has an interest in such
litigation, and by careful review,
determines that the records are both
relevant and necessary to the litigation
and the use of such records is therefore
deemed by the agency to be for a
purpose compatible with the purpose
for which the agency collected the
records.

(3) When a record on its face, or in
conjunction with other records,
indicates a violation or potential
violation of law, whether civil, criminal
or regulatory in nature, and whether
arising by general statute or particular
program statute, or by regulation, rule,
or order issued pursuant thereto,
disclosure may be made to the
appropriate agency, whether Federal,
foreign, State, local, or tribal, or other
public authority responsible for
enforcing, investigating or prosecuting
such violation or charged with enforcing
or implementing the statute, or rule,
regulation, or order issued pursuant
thereto, if the information disclosed is
relevant to any enforcement, regulatory,
investigative or prospective
responsibility of the receiving entity.

(4) USDA will disclose information in
the system to a Member of Congress or
to a Congressional staff member in
response to an inquiry of the
Congressional office made at the written
request of the constituent about whom
the record is maintained.

(5) Records from this system of
records may be disclosed to the National
Archives and Records Administration or
to the General Service Administration
for records management inspections
conducted under 44 U.S.C. 2904 and
2906.

(6) USDA will disclose information in
the system to agency contractors,
grantees, experts, consultants or
volunteers who have been engaged by
the agency to assist in the performance
of a service related to this system of
records and who need to have access to
the records in order to perform the
activity. Recipients shall be required to
comply with the requirements of the

Privacy Act of 1974, as amended,
pursuant to 5 U.S.C. 552a(m).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Records will be stored by the USDA
Office of Outreach as electronic files;
from time to time portions may be
converted to and maintained in paper
format.

RETRIEVABILITY:

Files will be referenced by county
location of farmland.

SAFEGUARDS:

Records, both paper and electronic,
are accessible only to authorized
personnel and are maintained in offices
that are locked during non-duty hours.
Organizations requesting access to the
Voluntary Minority Farm Register
records for specific farmland retention
related activities must make application
to the USDA Office of Outreach,
outlining their proposed use of the
records. If the proposal is approved, the
Office of Outreach will create the
appropriate print or electronic files to
meet the request. In case of requests for
names and addresses in just a few
counties, an alternative access
procedure may be used in which the
USDA Office of Outreach informs USDA
County Service Centers what
organizations have been approved. In
those cases, an approved organization
can obtain printed files at the
appropriate county offices.

RETENTION AND DISPOSAL:

The current Voluntary Minority Farm
Register will be recreated at biennial
intervals, in order to update name and
address information and to ensure the
inclusion of any changes in farmland
ownership recorded in Farm Service
Agency records. A letter will be sent to
all Register participants. The letter will
clarify that there is no need for action
if name, address or farmland
circumstances have not changed. A
master file of each generation of the
Voluntary Minority Farm Register will
be kept in locked file cabinets until 6
years after creation and then destroyed
by shredding or burning in accordance
with approved record retention
schedules.

SYSTEM MANAGER(S) AND ADDRESS:

Office of the Director, Office of
Outreach, USDA, James L. Whitten
Building, 1400 Independence Avenue,
SW, Washington, DC 20250.

NOTIFICATION PROCEDURE:
Any individual may request

information regarding this system of

records from the system manager.

RECORD ACCESS PROCEDURES:

Any individual who has volunteered
to be included on the Voluntary
Minority Farm Register may gain access
to register records which pertain to him
or her by submitting a written request to
the system manager or by visiting his or
her local USDA Service Center and
submitting a written request.

CONTESTING RECORD PROCEDURES:

Any individual may contest a record
in the Register that pertains to him or
her by submitting pertinent written
information to the system manager.

RECORD SOURCE CATEGORIES:
Information in this system comes only
from the individuals who voluntarily
sign up for the Register.
EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.
[FR Doc. 99-20445 Filed 8-6—99; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

[Docket No. 99-058-1]

National Wildlife Services Advisory
Committee; Meeting

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of meeting.

SUMMARY: We are giving notice of a
meeting of the National Wildlife
Services Advisory Committee.

PLACE, DATE, AND TIME OF MEETING: The
meeting will be held at the USDA
Center at Riverside in the Conference
Center, 4700 River Road, Riverdale, MD
20737. The meeting will be held on
August 24-25, 1999, from 8 am. to 5
p.m.

FOR FURTHER INFORMATION CONTACT: Mr.
Martin Mendoza, Jr., Director,
Operational Support Staff, WS, APHIS,
4700 River Road Unit 87, Riverdale, MD
20737-1234; (301) 734-7921.
SUPPLEMENTARY INFORMATION: The
National Wildlife Services Advisory
Committee (Committee) advises the
Secretary of Agriculture concerning
policies, program issues, and research
needed to conduct the Wildlife Services
(WS) program. The Committee also
serves as a public forum enabling those
affected by the WS program to have a
voice in the program’s policies.
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The meeting will focus on operational
and research activities and will be open
to the public. Due to time constraints,
the public will not be able to participate
in the Committee’s discussions.
However, written statements concerning
meeting topics may be filed with the
Committee before or after the meeting
by sending them to Mr. Martin Mendoza
at the address listed under FOR FURTHER
INFORMATION CONTACT, or may be filed at
the meeting. Please refer to Docket No.
99-058-1 when submitting your
statements.

This notice of meeting is given
pursuant to section 10 of the Federal
Advisory Committee Act.

Done in Washington, DC, this 4th day of
August 1999.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 99-20443 Filed 8-6—99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Forestwide Noxious Weed Control,
EIS, Beaverhead-Deerlodge National
Forest, Beaverhead, Madison,
Jefferson, Silver Bow, Granite, and
Powell Counties, MT

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare
environmental impact statement.

SUMMARY: The Forest Service will
prepare an environmental impact
statement to document the analysis and
disclose the environmental impacts of
mechanical, manual, biological, ground-
based chemical, and aerial chemical
noxious weed control methods across
the Beaverhead-Deerlodge National
Forest.

The proposed action authorizes
treatment of 37,762 acres; 15,082 acres
by aerial application of chemicals,
22,640 acres by ground-based
application of chemicals, 34 acres by
biological methods, and 6.6 acres by
mechanical methods. The objectives of
the proposal are to: Protect the
biodiversity of the Beaverhead-
Deerlodge National Forest by preventing
or limiting the spread of noxious weeds;
eliminate new invaders before they
become established; reduce known and
potential weed seed sources; prevent or
limit the spread of established weeds
into areas containing little or no
infestation; and protect sensitive and
unique habitats.

DATES: Initial comments concerning the
scope of the analysis should be received

in writing no later than September 15,
1999.

ADDRESSES: The responsible official is
Mike Paterni, acting Forest Supervisor,
Beaverhead-Deerlodge National Forest,
420 Barrett Street, Dillon, MT 59725.
Send written comments to the
responsible official.

FOR FURTHER INFORMATION CONTACT:
Diane Petroni, Interdisciplinary Team
Leader, also at the Supervisor’s Office in
Dillon, or phone: (406) 683-3900.
SUPPLEMENTARY INFORMATION: Aerial
application of herbicides would be
authorized to treat about 40% of the
identified infestations. An integration
approach would be used to treat all
infestations, including biological,
mechanical, and ground-based chemical
control methods. New infestations
would be evaluated to determine if the
site fits within the scope of the EIS and
then prioritized for treatment. Sites
selected for control would be treated
using the parameters established and
the analysis conducted in this EIS.
Treatment of additional sites would be
based on a site type stratification
process which defined each site by
landscape position, soil type and depth,
habitat type or community, slope, and
aspect. Pretreatment surveys would be
conducted to determine management
objectives for the site, special
considerations (sensitive plants,
presence of live water, threatened and
sensitive fish, etc.), recommended
treatment methods, and other site-
specific information.

The project areas are located
throughout the Beaverhead-Deerlodge
National Forest. The scope of this
proposal is limited to noxious weed
control measures on known infestations
and new infestations as they are
identified, and related mitigation
requirements within the Beaverhead-
Deerlodge National Forest.

Public participation is important to
this analysis. Part of the goal of public
involvement is to identify additional
issues and to refine the general,
tentative issues. A scoping notice
describing the project was mailed to
those who requested information about
noxious weed control on the
Beaverhead-Deerlodge National Forest.
Coordination with Montana Department
of Environmental Quality/Water Quality
Division will occur regarding effects to
water quality. The United States Fish
and Wildlife Service will be consulted
concerning effects to threatened and
endangered species.

Preliminary issues identified by
Forest Service specialists include effects
to soils, water quality, and potential
public concerns about aerial application

of herbicides. The analysis will consider
all reasonably foreseeable activities,
including actions on lands adjacent to
the National Forest.

People may visit with Forest Service
officials at any time during the analysis
and prior to the decision. Two periods
are specifically designated for
comments on the analysis: (1) During
the scoping process and (2) during the
draft EIS period.

During the scoping process, the Forest
Service is seeking additional
information and comments from
Federal, State and local agencies and
other individuals or organizations who
may be interested in or affected by the
proposed action. The agency invites
written comments and suggestions on
this action, particularly in terms of
identification of issues and alternative
development.

The draft EIS should be available for
review in May, 2000. The final EIS is
scheduled for completion in September,
2000.

The comment period on the draft EIS
will be 45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at
CFR 1503.3 in addressing these points.

The responsible official will make the
decision on this proposal after
considering comments and responses,
environmental consequences discussed
in the final EIS, and applicable laws,
regulations, and policies. The decision
and reasons for the decision will be
document in a Record of Decision.

Dated: July 30, 1999.
Mike Paterni,
Acting Forest Supervisor.
[FR Doc. 99-20438 Filed 8—-6-99; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Revised Land and Resource
Management Plan, Caribou National
Forest, ID

AGENCY: Forest Service.

ACTION: Notice of intent to prepare an
environmental impact statement in
conjunction with revision of the Land
and Resource Management Plan for the
Caribou National Forest, located in
Bannock, Bear Lake, Bingham,
Bonneville, Caribou, Franklin, Oneida,
and Power counties, Idaho; Box Elder
and Cache counties, Utah; and Lincoln
County, Wyoming.

SUMMARY: The Department of
Agriculture, Forest Service will prepare
an Environmental Impact Statement in
conjunction with a revision of the Land
and Resource Management Plan
(hereinafter referred to as Forest Plan)
for the Caribou National Forest.

This notice describes the needs *“for
change” identified to date in the current
Forest Plan to be revised, environmental
issues considered, estimated dates for
filing the Environmental Impact
Statement, information concerning
public participation, and the names and
addresses of the agency officials who
can provide additional information. The
purpose of the notice is to begin the
scoping phase of public involvement in
the revision process.

DATES: Comments concerning the intent
to prepared a revised Forest Plan should
be received in writing by October 2,
1999. The agency expects to file a Draft
Environmental Impact Statement in the
Spring of 2000 and a Final
Environmental Impact Statement in the
Spring of 2001.

ADDRESSES: Send written comments to:
Jerry Reese, Forest Supervisor, Caribou
National Forest, 250 South 4th Avenue,
Pocatello, Idaho 83201.

FOR FURTHER INFORMATION CONTACT: Paul
Oakes, Planning Team Leader, Caribou
National Forest (208) 236—7500.

Responsible official: Jack Blackwell,
Intermountain Regional Forester, at 324
25th Street, Ogden, UT 84401.
SUPPLEMENTARY INFORMATION: Pursuant
to part 36 Code of Federal Regulations
(CFR) 219.10(f) and (g), the Regional
Forester for the Intermountain Region
gives notice of the agency’s intent to
prepare an Environmental Impact
Statement for the revision of the Caribou
National Forest Land and Resource
Management Plan. According to 36 CFR
219.10(g), Land and Resource
Management Plans shall ordinarily be
revised on a 10- to 15-year cycle. The

existing Forest Plan for the Caribou
National Forest was approved on
September 27, 1985.

The Regional Forester gives notice
that the Caribou National Forest is
beginning an environmental analysis
and decision-making process for the
proposed programmatic action to revise
the Caribou Forest Plan. Opportunities
will be provided to discuss the Forest
Plan revision with the public. The
public is invited to help identify issues
that will be considered in defining the
range of alternatives in the
Environmental Impact Statement.

Forest plans describe the long-term
direction for managing National Forests.
Agency decisions in these plans do the
following:

« Establish multiple-use goals and
objectives (36 CFR 219.11);

« Establish forest-wide management
requirements (standards and
guidelines);

« Establish management areas and
management area direction through the
application of management
prescriptions;

* Identify lands not suited for timber
production (36 CFR 219.3);

» Establish monitoring and
evaluation requirements; and

* Recommend areas for official
designation of wilderness.

The authorization of project-level
activities on the Forest occurs through
project, or site-specific, decision-
making. Project-level decisions must
comply with National Environmental
Policy Act (NEPA) procedures and must
include a determination that the project
is consistent with the Forest Plan.

Linkage to the Interior Columbia Basin
Ecosystem Management Project

The northern portion of the Caribou
National Forest is within the area of
land covered by the Interior Columbia
Basin Ecosystem Management Project
(ICBEMP). Two sources of information
from the ICBEMP will influence the
development of the Forest Plan: (1) The
integrated science assessment and (2)
the Interior Columbia Basin Ecosystem
Management Project Final
Environmental Impact Statement
(ICBEMP FEIS) and Record of Decision.

The integrated science assessments
contain information that provide
context at a broad, multiple-state area
scale. The information on forestlands,
rangelands, aquatic and hydrologic
integrity, ecosystem pathways and
disturbance patterns, and the current
and projected conditions of fish,
wildlife and plant species were used to
help identify need for change topics.
This information will continue to be
used in defining the extent of the need

for change and in the development and
evaluation of alternatives for the
Revised Forest Plan.

The other primary document that will
influence this revision is the ICBEMP
FEIS. The Draft EIS was issued for
public comments in June 1997, and a
final document is expected in Spring
2000. This document, which
incorporates the results of the science
assessments, will amend portions of the
Forest Plan when the Record of Decision
is issued. This amendment will
establish new goals, desired range of
future conditions, objectives and
standards for management for that
portion of the Forest within the ICBEMP
assessment area. This amendment will
simplify the scope of the planning
effort, but will not replace the need for
the revision of these reasons.

« The ICBEMP effort is at a much
broader scale. The application of the
information and decisions will need to
be refined for the Forest-level scale.

e The ICBEMP will provide some
standards that are only to be used until
such time as better local standards are
developed. The planning effort will
refine these standards to local
conditions.

e The ICBEMP FEIS will not provide
all of the analysis or decisions required
by the National Forest Management Act
regulations. The planning effort will
need to evaluate land allocations, timber
suitability, wilderness
recommendations and other factors that
the ICBEMP did not address.

¢ The Ecosystem Management Goals
from ICBEMP will provide a framework
for Forest planning that merges science
and ecosystem capability with societal
values to help make choices about
dynamic systems on the Forest. These
overarching forest-wide goals will be the
ecological centerpiece for Plan revision.

Need for Change in the Current Forest
Plan

The Forest completed two monitoring
reports, one in 1992 and a second in
1997. The results for the monitoring
reports, in addition to public input and
Forest Plan implementation experience,
indicated that there is a need for change
in some management direction in the
Forest Plan. Several sources were used
in determining the need changes in the
current Forest Plan. These sources
include:

¢ Public comments concerning
implementation of current direction;

¢ Findings from the two Forest Plan
monitoring reports;

« Regulatory, manual, and handbook
requirements;

¢ Forest Service Natural Resource
Agenda, 1998;
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¢ Draft 1995 Resources Planning Act
(RPA) Program;

¢ New Information, such as the
Interior Columbia Basin Ecosystem
Management Project scientific
assessment and other research, and

¢ Public comments received
regarding the findings in the Initial
Analysis of the Management Situation.

Initial Analysis of the Management
Situation

In April, 1999, the Caribou National
Forest published an Initial Analysis of
the Management Situation (Initial
AMS). The Initial AMS summarized the
current management and resource
conditions of the Forest, proposed a
desired range of future conditions for
forest resources, and disclosed
significant ‘““needs for change” forest
managers and resource specialists
identified. The Initial AMS was mailed
to more than 500 interested individuals,
non-government organizations, city,
county, state and other federal agencies.
Public comments were encouraged
regarding the findings disclosed in the
Initial AMS. As a result of the analysis
of the comments received, the Forest
Supervisor has determined the public
has identified additional “‘needs for
change” that will be included in the
revision of the Forest Plan. The “needs
for change” topics, along with
preliminary proposed programmatic
actions, include:

1. Timberland Suitability and
Wilderness Recommendations

¢ A reassessment of timberland
suitability will be conducted.

« All inventoried roadless areas on
the Forest will be reevaluated for
possible wilderness recommendation.

2. Aguatic and Riparian Resources

« Develop goals, objectives, standards
and guidelines and monitoring
strategies for the management of
riparian and aquatic ecosystems.

3. Economic and Social Concerns

¢ Changes in Forest management may
have social and economic effects.
During the analysis, effects on local,
regional and national entities, agencies
and Tribes will be assessed, considered
and disclosed.

4. Fire Management

« Develop goals, objectives,
standards, guidelines and monitoring
requirements for the use of prescribed
fire and wildfire for resource benefit to
improve ecosystem health and reduce
the risk of uncharacteristically large or
intense fires.

5. Minerals Development

 Incorporate new best management
practices or other new information as
they are developed or become available
to address selenium releases into the
environment.

« Develop improved goals, objectives,
standards and guidelines to address
reclamation of land disturbed by
mineral development.

6. Noxious Weeds

» Develop improved multi-program
goals, objectives, standards, guides and
monitoring strategies for prevention,
containment and control of noxious
weeds.

7. Rangeland Resources

« Evaluate rangeland capability and
reassess areas suitable for livestock
grazing through the application of
management prescriptions.

» Develop standards and guidelines,
including forage utilization standards
for native range and seeded areas.
Monitoring protocols that will promote
adaptive management will also be
included.

8. Recreation/Travel Management

« Establish open road and motorized
trail density levels and determine which
areas will be designated open to off road
motorized use.

9. Special Management Areas

» Develop management direction to
protect the outstandingly remarkable
values of St. Charles Creek and Elk
Valley Marsh, areas previously
determined to be eligible for study
under the Wild and Scenic Rives Act. A
suitability study will not be completed
as a part of this effort.

» Develop direction to provide for
consistent management of all eight
RNAs on the Forest. Include direction
for the use of prescribed fire and
wildfire for resource benefit as
appropriate to meet the objectives for
which the RNA was established.

10. Vegetation (Forestlands and
Rangelands)

« Develop improve management
direction for desired vegetation
structure, composition, disturbance and
patterns for each cover type which
could include restoring historic fire
regimes through prescribed fire or
allowing wildfires to burn under
appropriate conditions, harvest or
thinning of dense stands to reduce
ladder fuels.

11. Wildlife Habitat

« Develop management direction to
conserve or restore key wildlife, fish

and rare habitats including those
species federally listed under the
Endangered Species Act, those
identified as sensitive by the Regional
Forester, and those identified as rare or
scarce species. This will also include
monitoring for habitat trends.

More detailed information on the
“need for change” topics is available
upon request at the address displayed
above.

Framework for Alternatives To Be
Considered

Through a range of alternatives
economic and social community
stability will be considered in revising
the Forest Plan. The alternatives will
address different options to resolve the
issues identified in the revision topics
listed above. Alternatives must meet the
purpose and need for revision to be
considered valid. One of the alternatives
to be examined is the ““no-action
alternative.” This is a required
alternative that represents continuation
of management under the 1985 Forest
Plan, as amended. Alternatives are
developed in response to public issues,
management concerns, and resource
opportunities identified during the
scoping process. In describing
alternatives, desired vegetation and
resource condtions will be defined.

Involving the Public

The Forest Service is seeking
information, comments and assistance
from individuals, organizations and
federal, state, and local agencies who
may be interested in or affected by the
proposed action (36 CFR 219.6) The
Forest Service is also looking for
collaborative approaches with members
of the public who are interested in forest
management.

Public participation will be solicited
by notifying in person and/or by mail,
known interested and affected publics.
News releases will be used to give the
public general notice, and public
involvement opportunities will be
offered at various locations. Public
participation activities may include
written comments, open houses, focus
groups and collaborative forums.

Public participation will be sought
throughout the revision process and will
be especially important at several points
along the way. The first formal
opportunity to comment is during the
scoping process (40 CFR 1501.7). Public
meets will be arranged locally. Specific
dates, times and locations of meetings
will be identified at a later date. The
public will be notified at that time.
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Release and Review of the EIS

The Draft Environmental Impact
Statement (EIS) is expected to be filed
with the Environmental protection
Agency (EPA) and to be available for
public comment in the Spring of 2000.
At that time, the EPA will publish a
notice of availability in the Federal
Register. The comment period on the
Draft EIS will be at least 90 days from
the date the EPA publishes the notice of
availability in the Federal Register, as
required by the planning regulations.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of the Draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions;
Vermont Yankee Nuclear Power Corp v.
NRDC. 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the DEIS stage but are not
raised until after completion of the Final
Environmental Impact Statement (Final
EIS) may be waived or dismissed by the
courts; City of Angoon v. Hodel, 803 F.
2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the comment period so that
substantive comments and objectives
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the Final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed programmatic
actions, comments on the Draft EIS
should be as specific as possible. It is
also helpful if comments refer to
specific pages or chapters of the draft
statement. Comments may also address
the adequacy of the Draft EIS or the
merits of the alternatives formulated
and discussed in the statements.
Reviewers may wish to refer to the
Counsel on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

After the comment period ends on the
Draft EIS, comments will be analyzed,
considered, and responded to by the
Forest Service in preparing the Final
EIS. The Final EIS is scheduled to be
completed in the Spring of 2001. The
responsible official will consider the
comments, responses, and

environmental consequences discussed
in the Final EIS, and applicable laws,
regulations, and policies in making
decisions regarding the revision. The
responsible official will document the
decisions and reasons for the decisions
in a Record of Decision for the revised
plan. The decisions will be subject to
appeal in accordance with 36 CFR part
217. Jack A. Blackwell, Intermountain
Regional Forester, is the responsible
official for this EIS.

Dated: August 3, 1999.
Jerry B. Reese,
Forest Supervisor, Caribou National Forest.
[FR Doc. 99-20378 Filed 8—-6-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Proposed Changes to Section IV of the
Field Office Technical Guide (FOTG) of
the Natural Resources Conservation
Service in Indiana

AGENCY: Natural Resources
Conservation Service (NRCS).

ACTION: Notice of availability of
proposed changes in section 1V of the
FOTG of the NRCS in Indiana for review
and comment.

SUMMARY: It is the intention of NRCS in
Indiana to issue a revised conservation
practice standard in Section IV of the
FOTG. The revised standard is Residue
Management, No Till/Strip Till (Code
329A). This practice may be used in
conservation systems that treat highly
erodible land.

DATES: Comments must be received on
or before September 8, 1999.

ADDRESSES: Address all requests and
comments to Robert L. Eddleman, State
Conservationist, Natural Resources
Conservation Service (NRCS), 6013
Lakeside Blvd., Indianapolis, Indiana
46278. Copies of these standards will be
made available upon written request.
You may submit electronic requests and
comments to joe.gasperi@in.usda.gov.
FOR FURTHER INFORMATION CONTACT:
Robert L. Eddleman, 317-290-3200.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law, to NRCS state
technical guides used to carry out
highly erodible land and wetland
provisions of the law, shall be made
available for public review and
comment. For the 2 next 30 days, the
NRCS in Indiana will receive comments

relative to the proposed changes.
Following that period, a determination
will be made by the NRCS in Indiana
regarding disposition of those comments
and a final determination of changes
will be made.

Dated: July 27, 1999.
Robert L. Eddleman,
State Conservationist, Indianapolis, Indiana.
[FR Doc. 99-20373 Filed 8-6-99; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

Institutional Remittances to Foreign
Countries—BE—40; Proposed
Collection; Comment Request

AGENCY: Bureau of Economic Analysis,
Department of Commerce.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before October 8, 1999.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5033, 14th and
Constitution Avenue, NW, Washington,
DC 20230 (or via the Internet at
LEngelme@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to: Michael Mann, Chief,
Current Account Services Branch, Room
8018, Bureau of Economic Analysis,
U.S. Department of Commerce,
Washington, DC 20230; phone: (202)
606—-9573; and fax: (202) 606-5314.
SUPPLEMENTARY INFORMATION:

l. Abstract

The Bureau of Economic Analysis is
responsible for the computation and
publication of the U.S. balance of
payments accounts. The information
collected in this survey is an integral
part of the “private remittances’ portion
of the U.S. balance of payments
accounts. The balance of payments
accounts, which are published quarterly
in the Bureau’s monthly publication, the
Survey of Current Business, are one of
the major statistical products of BEA.



Federal Register/Vol. 64, No. 152/Monday, August 9, 1999/ Notices

43145

The accounts provide a statistical
summary of U.S. international
transactions. They are used by
government and private organizations
for national and international policy
formulation, and analytical studies.
Without the information collected in
this survey, an integral component of
the private remittances account would
be omitted. No other Government
agency collects comprehensive annual
data on private unilateral transfers of
funds and commodities to foreign
countries.

The survey requests information from
U.S. religious, charitable, educational,
scientific, and similar organizations on
the transfer of cash grants to foreign
countries and their expenditures in
foreign countries. Information is
collected on a quarterly basis from
institutions transferring $1 million or
more each year, and annually for all
others. Nonprofit organizations with
total remittances of less than $25,000
annually are exempt from reporting.

1. Method of Collection

Information is obtained from U.S.
religious, charitable, educational,
scientific, and similar organizations
who voluntarily agree to provide data
regarding transfers of cash grants to
foreign countries and their expenditures
in foreign countries. Submission of the
completed report form, or computer
printouts in the format of the report
form, are the most expedient and
economical methods of reporting the
information.

I11. Data

OMB Number: 0608-0002.

Form Number: BE—40.

Type of Review: Renewal-regular
submission.

Affected Public: U.S. religious,
charitable, educational, scientific, and
similar organizations which transfer
cash grants to foreign countries and
their expenditures in foreign countries.

Estimated Number of Respondents:
480.

Estimated Time Per Response: 1.5
hours per annual reporter. 6.0 hours per
quarterly reporter.

Estimated Time Per Response: 1.5
hours per annual reporter. 6.0 hours per
quarterly reporter.

Estimated Total Annual Burden
Hours: 1,521 hours.

Estimated Total Annual Cost: The
estimated annual cost to the government
is $16,000. The estimated annual cost to
the public is $45,630 based on total
number of hours estimated as the
reporting burden and an estimated
hourly cost of $30.

Respondent’s Obligation: Voluntary.

Legal Authority: Bretton Woods
Agreement Act, Section 8, and E.O.
10033, as amended.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of burden (including
hours and cost) of the proposed
collection of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments submitted in response to this
notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: August 3, 1999.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 99-20442 Filed 8—6—-99; 8:45 am]
BILLING CODE 3510-EA-P

DEPARTMENT OF COMMERCE
International Trade Administration

Commerce Trade Fair Privatization
Application

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the public
and other Federal agencies to take this
opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c) (2) (A)).

DATES: Written comments must be
submitted on or before October 8, 1999.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5033, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3272 or Email: LEngelme@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Don Huber, U.S. & Foreign

Commercial Service, Export Promotion
Services, Room 2810, 14th &
Constitution Avenue, NW, Washington,
DC 20230; Phone number: (202) 482—
2525, and fax number: (202) 482-0872.
SUPPLEMENTARY INFORMATION:

l. Abstract

The Trade Fair Certification (TFC)
program is a service of the U.S.
Department of Commerce (DOC) that
provides DOC endorsement and support
for private sector firms that organize
high quality international trade fairs.
The TFC program seeks to broaden the
base of U.S. firms, particularly new-to-
market companies by introducing them
to key international trade fairs where
they can achieve their export objectives.
Those objectives include one or more of
the following: direct sales, identification
of local agents or distributors, market
research and exposure, and joint
venture licensing opportunities for their
products and services. The objective of
the application is to make a
determination that we qualify the trade
fair organizer to organize and manage
U.S. exhibitions at a foreign trade show.

1. Method of Collection

Form ITA-4134P is sent by request to
U.S. firms.

I11. Data

OMB Number: 0625-0222.

Form Number: ITA-4134P.

Type of Review: Regular Submission.

Affected Public: Business or other for-
profit firms.

Estimated Number of Respondents:
10.

Estimated Time Per Response: 12
hours.

Estimated Total Annual Burden
Hours: 120 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $5,440.00 ($4,200.00 for respondents
and $1,240.00 for federal government).

1V. Request for Comments

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to reduce the
burden of the collection of information
on respondents, including by automated
collection techniques or forms of
information technology.

Comments submitted in response to
this notice will be summarized and/or
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included in the request for OMB
approval of this information collection;
they also will become a matter of public
records.

Dated: August 3, 1999.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 99-20441 Filed 8-6-99; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-811]

Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products From Germany:
Final Results of Antidumping
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On April 6, 1999, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on certain lead and bismuth carbon steel
products from Germany (64 FR 16703).
This review covers Saarstahl AG, a
manufacturer/exporter of the subject
merchandise to the United States, and
the period March 1, 1997, through
February 28, 1998. We conducted a
verification of Saarstahl’s antidumping
duty questionnaire responses and gave
interested parties an opportunity to
comment on the preliminary results.
Based on our analysis of the comments
received and the correction of certain
data, we have revised our margin
calculation; however, the final results
do not differ from the preliminary
results. The final results are listed below
in the “Final Results of Review” section
of this notice.

EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT:
David J. Goldberger or Rebecca Trainor,
Office 2, AD/CVD Enforcement Group |,
Import Administration, Room B099,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington DC 20230; telephone (202)
482-4136, or 4824007, respectively.
SUPPLEMENTARY INFORMATION:

Background

On April 6, 1999, the Department of
Commerce (the Department) published
in the Federal Register the preliminary

results of the 1997-1998 administrative
review of the antidumping duty order
on certain lead and bismuth carbon steel
products from Germany (64 FR 16703)
(Preliminary Results). We conducted
verification of Saarstahl AG’s (Saarstahl)
antidumping duty questionnaire
responses from April 27 through May 7,
1999, and issued our report on June 1,
1999 (see Memorandum to the File:
Sales and Cost of Production
Verification) (Verification Report). On
June 17, 1999, and June 23, 1999, Ispat
Inland Inc. and USS/KOBE Steel Co.
(the petitioners), and Saarstahl
submitted case and rebuttal briefs,
respectively. Following the return to the
petitioners of their June 10, 1999,
submission, which contained untimely
submitted factual information, on June
29, 1999, the petitioners resubmitted
their June 17, 1999, brief with references
to the June 10 submission redacted, in
accordance with the Department’s
instructions. Both parties withdrew
their respective requests for a hearing.

The Department has now completed
its administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Act are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations at 19 CFR part 351
(1998).

Scope of the Review

The products covered by this review
are hot-rolled bars and rods of nonalloy
or other alloy steel, whether or not
descaled, containing by weight 0.03
percent or more of lead or 0.05 percent
or more of bismuth, in coils or cut
lengths, and in numerous shapes and
sizes. Excluded from the scope of this
review are other alloy steels (as defined
by the Harmonized Tariff Schedule of
the United States (HTSUS) Chapter 72,
note 1(f)), except steels classified as
other alloy steels by reason of
containing by weight 0.4 percent or
more of lead, or 0.1 percent or more of
bismuth, tellurium, or selenium. Also
excluded are semi-finished steels and
flat-rolled products. Most of the
products covered in this review are
provided for under subheadings
7213.20.00.00 and 7214.30.00.00 of the
HTSUS. Small quantities of these
products may also enter the United
States under the following HTSUS
subheadings: 7213.31.30.00;

7213.31.60.00; 7213.39.00.30;
7213.39.00.60; 7213.39.00.90;
7213.91.30.00; 7213.91.45.00;
7213.91.60.00; 7213.99.00;
7214.40.00.10, 7214.40.00.30,
7214.40.00.50; 7214.50.00.10;
7214.50.00.30, 7214.50.00.50;
7214.60.00.10; 7214.60.00.30;
7214.60.00.50; 7214.91.00; 7214.99.00;
7228.30.80.00; and 7228.30.80.50.
HTSUS subheadings are provided for
convenience and Customs purposes.
The written description of the scope of
this proceeding is dispositive.

Duty Absorption

On April 28, 1998, the petitioners
requested that the Department
determine whether antidumping duties
had been absorbed during the period of
review (POR). Section 751(a)(4) of the
Act provides for the Department, if
requested, to determine during an
administrative review initiated two or
four years after the publication of the
order, whether antidumping duties have
been absorbed by a foreign producer or
exporter, if the subject merchandise is
sold in the United States through an
affiliated importer. In this case,
Saarstahl sold to the United States
through an importer that is affiliated
within the meaning of section 751(a)(4)
of the Act.

Section 351.213(j)(2) of the
Department’s regulations provides that
for transition orders (i.e., orders in effect
onJanuary 1, 1995), the Department will
conduct duty absorption reviews, if
requested, for administrative reviews
initiated in 1996 or 1998. Because the
order underlying this review was issued
prior to January 1, 1995, and this review
was initiated in 1998, a duty absorption
determination in this segment of the
proceeding is necessary. As we have
found that there is no dumping margin
for Saarstahl with respect to its U.S.
sales, we have also found that there is
no duty absorption.

Changes Since the Preliminary Results

We have made the following changes
from the preliminary results:

1. We included payment dates for
certain home market sales that were not
included in the preliminary results,
according to Saarstahl’s April 28, 1999,
submission and the verification results.
Accordingly, we revised the imputed
credit expenses for those sales.

2. We reallocated the materials, labor,
and overhead costs reported by
Saarstahl, in accordance with our
verification findings (see Verification
Report at pages 5-6). The reallocation
did not change the total cost of
manufacturing reported. We used the
computer programming language
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supplied by Saarstahl in its case brief to
accomplish the reallocation.

3. We revised the reported
depreciation, general and administrative
(G&A), and financial expense ratios to
reflect corporate-wide costs, rather than
rolled products division expenses,
based on our verification findings.

4. We corrected the reported billing
adjustments for two home market sales,
based on verification findings.

5. We added an early payment
discount for one home market sale,
based on verification findings.

6. We revised the payment dates for
certain home market and U.S. sales to
reflect the actual date Saarstahl received
payment, based on verification findings.
Accordingly, we revised the imputed
credit expenses for those sales. (A
separate issue concerning payment
dates is discussed below at Comment 5.)

7. We revised the reported home
market and U.S. indirect selling
expenses to exclude bank fees reported
separately.

8. We revised the arm’s length test to
affiliated customers to account for level
of trade in making affiliated to
unaffiliated price comparisons, in
accordance with the Department’s
practice (see, e.g., Final Results and
Partial Rescission of Antidumping Duty
Administrative Review: Certain Pasta
From Turkey, 63 FR 68429, 68432,
December 11, 1998). We also corrected
an error in the programming language
which prevented the program from
performing a complete comparison of
affiliated to unaffiliated customer
prices. We did not make the
programming change suggested in
Saarstahl’s case brief at page 6, as we
determined that Saarstahl’s proposal did
not correct the error.

9. We revised the reported production
quantity for one product, based on our
verification findings, for purposes of
weight-averaging the costs of
production. See Comment 4 below for
further discussion.

Interested Party Comments

Comment 1: Casting Type as a Product
Matching Criterion

The petitioners contend that casting
type—i.e., whether a product is
produced from bloom-cast billets or
continuous cast billets—should be
included in the Department’s model
matching hierarchy as the second most
important criterion. The petitioners
argue that the type of casting has a
much greater impact on cost and
commercial value than any of the
remaining product characteristics, as
indicated, according to the petitioners,
by Saarstahl’s own cost information.

Saarstahl responds that the petitioners
failed to introduce any timely
information concerning quantifiable
physical differences between bloom-cast
and billet-cast products. Therefore,
Saarstahl states that the Department
must maintain the determination made
in the preliminary results and decline to
add casting type as a product matching
characteristic.

DOC Position: We disagree with the
petitioners and we continue to make
product comparisons based on chemical
composition, shape, cut (i.e., coil or cut-
to-length), size, and grade, as in our
preliminary results and in the
underlying less-than-fair value (LTFV)
investigation.

As discussed in the preliminary
results Model Match Methodology
Memorandum from the Team to Irene
Darzenta Tzafolias, dated March 22,
1999 (Model Match Methodology
Memorandum), for purposes of selecting
model match criteria, the Department
normally relies on physical
characteristics of the merchandise that
are identifiable and/or quantifable (see,
e.g., Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Melamine Institutional
Dinnerware Products From Indonesia,
61 FR 43333, 43334, August 22, 1996,
and Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Porcelain-on-Steel Cookware
From Mexico, 63 FR 1430, 1431, January
9, 1998). Casting type is a production
method, not a physical characteristic of
the merchandise. As such, it is not an
appropriate criterion for inclusion in
our model match methodology.

Throughout this segment of the
proceeding, the petitioners have argued
that bloom casting makes the finished
merchandise “better.”” The physical
characteristic that makes the product
better, say petitioners in their July 2,
1998, and August 6, 1998, letters, is the
more uniform distribution of lead and
bismuth within the steel, and enhanced
manganese sulfide formation. In effect,
the petitioners contend that these
factors, as apparently determined by the
casting method, are so important that
they outweigh the shape, cut form, size,
and grade of the merchandise in
determining the most similar match. We
find no basis on the record to support
this contention.

No party has provided any
information, nor did we find any
evidence at verification, to indicate that
customers order products specifying,
among other things, lead and bismuth
distribution and manganese sulfide
formation. No party has provided any
timely information, nor did we find any

evidence at verification, that lead and
bismuth distribution and manganese
sulfide formation are measured,
quantified, and tracked through the
production process. Instead, the
evidence on the record, as we verified,
shows that customers order the subject
merchandise by chemical composition
(including grade), shape, cut form, and
size. We found no evidence that either
casting type, lead and bismuth
distribution, or sulfide qualities were
specified as part of a customer order.
The only link between a customer order
specification and the production
process that we observed at verification
was that, where ultrasound testing of
the billet was requested, Saarstahl had
to utilize a bloom cast billet (see
Verification Report at pages 9-10).
There is no information on the record of
this proceeding, however, that a
customer specification for ultrasound
testing is equivalent to a specification
for bloom casting.

We recognize that bloom casting
results in a higher cost for producing the
subject merchandise. However, a cost
difference alone is not a sufficient basis
to establish a model matching
characteristic. As we noted in the last
segment of the administrative review of
the companion antidumping duty order
on the subject merchandise from the
United Kingdom, “the creation of a
product concordance inherently relies
upon the matching of significant
physical characteristics, not on cost
groupings in a company’s cost
accounting system.” (See, Notice of
Final Results of Antidumping Duty
Administrative Review: Certain Hot-
Rolled Lead and Bismuth Carbon Steel
Products from the United Kingdom, 63
FR 18879, 18881, April 16, 1998.)
Consistent with our usual practice to
compute weighted-average costs for
identical (in terms of the Department’s
matching characteristics) merchandise
produced at multiple production lines
or facilities with different costs (see,
e.g., the Department’s standard
antidumping duty administrative review
guestionnaire at page D-2), we have
followed our preliminary results
methodology and calculated a weighted-
average cost of bloom-cast and billet-
cast models with the same physical
characteristics.

Comment 2: Casting Type of Saarstahl’s
U.S. Sales

The petitioners contend that
Department practice considers the data
on mill test certificates to be definitive
evidence of the physical characteristics
of the merchandise sold. Therefore,
based on the statement in the mill
certificate that Saarstahl’s U.S. sales
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were produced from billets made from
continuous cast blooms, the petitioners
argue that, in fact, the U.S. sales were
produced from continuous cast blooms.
As such, the petitioners assert that the
Department should apply facts available
in calculating the margins for these sales
due to the misreporting of the product
and its attendant costs. In the
alternative, should the Department
conclude that the sales in question were
actually produced from continuous cast
billets, rather than blooms, the
petitioners contend that the Department
should disregard the U.S. sales in this
review. According to the petitioners,
because the mill certificates indicate
that the merchandise was made from
blooms, Saarstahl misled its customer as
to the production of the merchandise
and provided it with an inferior product
than that indicated on each mill
certificate. Thus, the petitioners
continue, the U.S. sales cannot form an
appropriate basis for the calculation of
a dumping margin.

Saarstahl notes that its submissions in
the course of this proceeding and the
Department’s examination of this issue
at verification, including examination of
production certificates, casting records
and production instructions, all
conclusively confirm that Saarstahl’s
U.S. sales were produced from
continuous cast billets and not bloom-
cast billets. Saarstahl adds that the
petitioners fail to mention that directly
below the statement in question on the
mill test certificates is a reduction ratio
that shows that the merchandise could
not possibly have been made from
blooms. Saarstahl continues that there is
no basis on the record to support the
petitioners’ bald assertion that Saarstahl
misled its customers about the nature of
the merchandise. Saarstahl states that it
produced the merchandise using its
normal production process for leaded
steels (i.e., billet-casting), and that there
is no evidence that Saarstahl’s
production from continuous cast billets
is in any way deficient or inferior.

DOC Position: We agree with
Saarstahl. As Saarstahl notes, the
Department thoroughly examined this
issue at verification. While the mill
certificates for the sales in question
contain language that suggests the sales
were produced from blooms, as cited by
the petitioners, the same mill
certificates also include the reduction
ratio, which, as Saarstahl states,
provides a quantifiable measure of the
rolling process. As Saarstahl claimed
and we verified, the reduction ratio on
the mill certificate indicates a billet-cast
product. All of the other evidence
examined at verification, including
customer purchase orders, invoices,

heat certificates, heat production logs,
and production ‘““recipes,” showed that
the sales were produced from
continuous cast billets (see Verification
Report at pages 9-11). In light of the
substantial evidence in support of
Saarstahl’s characterization of the U.S.
sales as produced from continuous cast
billets, as opposed to the petitioners’
reliance on a single line in the mill
certificate referencing continuous cast
blooms, we conclude that the U.S. sales
were produced from continuous cast
billets. Thus, application of facts
available in lieu of the use of the
reported and verified data, as urged by
the petitioners, is not warranted in this
case.

We also find no factual basis on the
record for the petitioner’s contention
that, if the sales were not produced from
blooms, Saarstahl misled its customer.
The customer’s purchase order did not
specify production method. Further,
none of the sales documentation
reported and reviewed at verification
misrepresented the production of
Saarstahl’s sales to its customer. As
discussed previously, the bloom-cast
notation on the mill certificate is
followed by the reduction ratio, which
shows that cast billets were used in the
production process. Thus, it appears
that the customer received sufficient
information to determine if its
specifications were met. We also found
no indication that Saarstahl’s customer
rejected the merchandise or otherwise
complained about the product for
alleged misrepresentation. In sum, there
is no basis on the record to reject
Saarstahl’s reported POR sales.

Comment 3: Adjusting Saarstahl’s
Costs for Over-reporting

Saarstahl states that, at verification, it
demonstrated that it over-reported
certain costs of production because it
reported costs based on exchange rate
loss estimates and imputed personnel
expenses for fringe benefits, as recorded
in its cost accounting system. According
to Saarstahl, its actual expenses for
these items were lower than reported, as
it experienced an exchange rate gain
during the POR, and its actual personnel
expenses were lower than the imputed
amount. Therefore, Saarstahl contends
that the Department should adjust its
costs downward to reflect these actual
costs.

The petitioners respond that these
adjustments should not be made
because they represent new information
provided by Saarstahl for the first time
at verification. The petitioners state that
these adjustments are inconsistent with
Saarstahl’s own cost accounting system
and should be rejected.

DOC Position: We agree with the
petitioners that the information is
untimely. While we successfully
verified Saarstahl’s costs, as reported to
the Department in a timely manner, the
claimed adjustments between the cost
and financial accounting systems were
never reported to the Department prior
to verification. Thus, these adjustments
were not part of the cost of production
guestionnaire response that was the
subject of verification.

Comment 4: Correction of Production
Quantities for Weight-Averaging of
Costs

The petitioners state that, if the
Department declines to include casting
method as a product characteristic, as
discussed above, then it should correct
the reported production quantities used
for the weight-averaging of costs. The
petitioners refer to the Department’s
finding at verification that Saarstahl did
not subtract the production quantities of
bloom-cast and secondary merchandise
from the billet-cast total, resulting in the
double-counting of some products and
the understatement of costs in the
weighted-average total. Accordingly, the
petitioners contend that the Department
should adjust the production quantities
in calculating the weighted-average
costs.

Saarstahl states that it properly
reported its cost of production based
upon the explicit directions given by the
Department. Saarstahl claims that the
Department’s observation that, for sales
sampled at verification, Saarstahl over-
reported the production quantity for
billet-cast products is not universally
true for all of Saarstahl’s reported
products. Should the Department
combine and weight-average its reported
costs, as it did for the preliminary
results, Saarstahl contends that the
Department should do so in a way that
does not negatively impact Saarstahl.

DOC Position: Although we stated in
the Verification Report at pages 18-19
that the double-counting of production
quantities for a billet-cast product
observed at verification appeared to
apply to all of Saarstahl’s billet-cast
products, further analysis of the cost of
production data indicates that this
situation is not necessarily the case. For
example, the cost of production data
base includes products where the
reported production quantity for a
bloom-cast product is greater than the
production quantity reported for a
billet-cast product with identical
physical characteristics. Therefore, we
have revised the reported production
quantity only for the product identified
in the Verification Report for which we
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verified that the production quantity
was double counted.

Comment 5: Bill of Exchange Payment
Date

Saarstahl asserts that it properly
reported the date it received a bill of
exchange from a home market customer
as the payment date for purposes of
calculating imputed credit. Saarstahl
states that a bill of exchange is a
negotiable monetary instrument that has
a cash value on the date of its receipt,
thus Saarstahl’s reporting of the bill
receipt in the same manner as a cash
payment was proper.

DOC Position: We have made no
changes to Saarstahl’s reporting of sales
paid by a bill of exchange. Even if a bill
of exchange receipt were considered to
be equivalent to a cash payment, in
these particular circumstances, there is
no significant difference in calculating
imputed credit between Saarstahl’s
reporting method, which includes an
extra fee charged to the customer to
account for either the extra payment
period or discounting of the bill at a
bank (see Verification Report at pages
23-24), and a methodology based on the
actual date cash was received.
Therefore, for purposes of this review,
we have made no adjustment.

Final Results of the Review

As a result of this review, we have
determined that the following margins
exist for the period March 1, 1997
through February 28, 1998:

Manufacturer/ : Margin
exporter Period (percent)
Saarstahl AG
(Saarstahl) 3/1/97-2/28/98 0.00

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. We have calculated an importer-
specific assessment rate based on the
ratio of the total amount of antidumping
duties calculated for the examined sales
to the total entered value of those same
sales. This rate will be assessed
uniformly on all entries of that
particular importer made during the
POR. The Department will issue
appropriate appraisement instructions
directly to the Customs Service. In
accordance with 19 CFR 351.106(c)(2),
we will instruct the Customs Service to
liquidate without regard to antidumping
duties all entries of the subject
merchandise during the POR for which
the importer-specific assessment rate is
zero or de minimis (i.e., less than 0.50
percent).

Further, the following deposit
requirements shall be effective for all

shipments of the subject merchandise
from Germany that are entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided for
by section 751(a)(1) of the Act: (1) The
cash deposit rate for Saarstahl will be
the rate established above in the “Final
Results of Review” section; (2) for
previously investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, or the original investigation,
but the manufacturer is, the cash
deposit rate will be the rate established
for the most recent period for the
manufacturer of the merchandise; and
(4) the cash deposit rate for all other
manufacturers or exporters of this
merchandise will continue to be 85.05
percent, the all others rate established in
the final determination of the LTFV
investigation (58 FR 6205, January 27,
1993).

The deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulation
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.221.

Dated: July 30, 1999.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 99-20449 Filed 8-6-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-412-810]

Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products From the
United Kingdom: Final Results of
Antidumping Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On April 6, 1999, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on certain hot-rolled lead and bismuth
carbon steel products from the United
Kingdom (64 FR 16699). This review
covers British Steel Engineering Steels
Limited, a manufacturer/exporter of the
subject merchandise to the United
States, and the period March 1, 1997,
through February 28, 1998. We gave
interested parties an opportunity to
comment on the preliminary results.
Based on our analysis of the comments
received and the correction of certain
data, the final results differ from the
preliminary results. The final results are
listed below in the “Final Results of
Review’ section of this notice.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT:
Rebecca Trainor or Kate Johnson, Office
2, AD/CVD Enforcement Group I, Import
Administration, Room B099,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington DC 20230; telephone (202)
482-4007, or (202) 482-4929,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On April 6, 1999, the Department of
Commerce (the Department) published
in the Federal Register the preliminary
results of the 1997-1998 administrative
review of the antidumping duty order
on certain hot-rolled lead and bismuth
carbon steel products from the United
Kingdom (64 FR 16699) (Preliminary
Results). On June 15, 1999, British Steel
Engineering Steels Limited (BSES)
submitted its case brief. On June 23,
1999, Ispat Inland Inc. and USS/KOBE
Steel Co. (the petitioners), submitted
their rebuttal brief. The Department
held a hearing on June 25, 1999. The
Department has now completed its
administrative review in accordance
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with section 751 of the Tariff Act of
1930, as amended (the Act).

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Act are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations at 19 CFR part 351
(1998).

Scope of the Review

The products covered by this review
are hot-rolled bars and rods of nonalloy
or other alloy steel, whether or not
descaled, containing by weight 0.03
percent or more of lead or 0.05 percent
or more of bismuth, in coils or cut
lengths, and in numerous shapes and
sizes. Excluded from the scope of this
review are other alloy steels (as defined
by the Harmonized Tariff Schedule of
the United States (HTSUS) Chapter 72,
note 1 (f)), except steels classified as
other alloy steels by reason of
containing by weight 0.4 percent or
more of lead, or 0.1 percent or more of
bismuth, tellurium, or selenium. Also
excluded are semi-finished steels and
flat-rolled products. Most of the
products covered in this review are
provided for under subheadings
7213.20.00.00 and 7214.30.00.00 of the
HTSUS. Small quantities of these
products may also enter the United
States under the following HTSUS
subheadings: 7213.31.30.00;
7213.31.60.00; 7213.39.00.30;
7213.39.00.60; 7213.39.00.90;
7213.91.30.00; 7213.91.45.00;
7213.91.60.00; 7213.99.00;
7214.40.00.10, 7214.40.00.30,
7214.40.00.50; 7214.50.00.10;
7214.50.00.30, 7214.50.00.50;
7214.60.00.10; 7214.60.00.30;
7214.60.00.50; 7214.91.00; 7214.99.00;
7228.30.80.00; and 7228.30.80.50.
HTSUS subheadings are provided for
convenience and customs purposes. The
written description of the scope of this
proceeding is dispositive.

Duty Absorption

On April 28, 1998, the petitioners
requested that the Department
determine whether antidumping duties
had been absorbed by BSES during the
period of review (POR), pursuant to
section 751(a)(4) of the Act. Section
751(a)(4) of the Act provides that the
Department, if requested, will determine
during an administrative review
initiated two years or four years after
publication of the order whether
antidumping duties have been absorbed

by a foreign producer or exporter subject
to the order if the subject merchandise

is sold in the United States through an
importer who is affiliated with such
foreign producer or exporter. In this
case, BSES sold to the United States
through an importer that is affiliated
within the meaning of section 751(a)(4)
of the Act.

Section 351.213(j)(2) of the
Department’s regulations provides that,
for transition orders as defined in
section 751(c)(6)(C) of the Act, i.e.,
orders in effect on January 1, 1995, the
Department will make a duty absorption
determination upon request in
administrative reviews initiated in 1996
or 1998. See Antidumping Duties;
Countervailing Duties: Final Rule, 62 FR
27296, 27394, May 19, 1997. This
approach ensures that interested parties
will have the opportunity to request a
duty absorption determination prior to
sunset reviews for entries for which the
second and fourth years following an
order have already passed. Because the
order on certain hot-rolled lead and
bismuth carbon steel products from the
United Kingdom has been in effect since
1993, this is a transition order within
the meaning of section 751(c)(6)(C) of
the Act. Thus, as there has been a
request for an absorption determination
in this review (initiated in 1998), we are
making a duty-absorption
determination.

On January 29, 1999, the Department
requested proof that unaffiliated
purchasers will ultimately pay the
antidumping duties to be assessed on
entries during the review period. BSES
did not respond to the Department’s
request for information. Accordingly,
based on the record, we cannot
conclude that the unaffiliated purchaser
in the United States will pay the
ultimately assessed duty. Therefore, we
find that antidumping duties have been
absorbed by the producer or exporter
during the POR.

We have determined that there is a
dumping margin on 63.37 percent of
BSES’s U.S. sales during the POR.
Under these circumstances, therefore,
we find that antidumping duties have
been absorbed by BSES on 63.37 percent
of its U.S. sales of subject merchandise.

Interested Party Comments

Comment 1: Model Matching
Methodology

BSES argues that the Department
should use dimension ranges rather
than exact sizes to match products in
this review. According to BSES,
matching by size range has the
advantage of including more home
market sales in normal value (NV),

which lessens the possibility that NV
will be based on small quantities of non-
representative sales. BSES further states
that there is an objective and relevant
system of dimension ranges inherent in
its published price list. Moreover,
because the Department has decided to
employ dimension ranges in the
matching methodology in future
reviews, BSES asserts that such ranges
should also be used in the present
review. BSES adds that the petitioners
supported matching dimension ranges
in past reviews.

BSES also suggests that in order to
decrease distortion and improve its
matching methodology, the Department
should place the product characteristic
that identifies whether the product is in
coils or straight (cut) ahead of the
product characteristic that identifies the
cross-sectional shape of the steel
(shape). BSES argues that, because
shape is preferred under the
Department’s current methodology, the
Department might match, for example, a
hexagonal bar in coil to a hexagonal
straight bar, even though coiled bar has
different costs, and thus prices, than
straight bar of the same diameter and
shape. Accordingly, BSES contends that
it is important to match coiled bar to
coiled bar, and straight bar to straight
bar.

The petitioners argue that the
Department should not change its model
matching methodology at this late point
in the current administrative review.
The petitioners assert that the
Department apparently has not yet
decided whether to use actual sizes or
size ranges in the 1998-1999 review,
nor has it had the opportunity to test the
suggested size ranges during a review,
such as at a verification. Accordingly,
the petitioners urge the Department to
reject BSES’s request and to continue to
use actual size rather than size ranges
for model matching purposes in this
review.

Furthermore, the petitioners argue
that the Department should reject
BSES’s proposed ranking of cut over
shape in the model matching
methodology. The petitioners claim that
shape is a much more significant
matching characteristic than cut,
because any shape other than round
requires a significant slowdown of the
mill, which greatly increases production
costs. The petitioners contend that this
cost increase is a much more significant
cost difference than that involved in the
production of coiled versus straight bar.
Finally, the petitioners argue that the
Department apparently has rejected any
revised ranking of cut and shape for
purposes of the 1998-1999 review.
Therefore, according to the petitioners,
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the Department should maintain its
ranking of shape before cut in the model
matching hierarchy.

DOC Position: In the preliminary
results of this review, we matched
products by exact size rather than by
dimension range, and prioritized cut
before shape in the model match
hierarchy, as we have done throughout
the history of this case. The issue of
revising the model matching
methodology was first raised during the
briefing stage of this administrative
review, and was precipitated by our
solicitation of comments on model
matching for the purposes of the 1998—
1999 review, and our issuance of a
questionnaire for that review period.
(See Letters from Irene Darzenta
Tzafolias dated April 14, 1999 and June
10, 1999, placed on the record of the
1998-1999 administrative review.)
Although we have requested dimension
range information for purposes of the
1998-1999 review, we have not yet
received and analyzed such
information. Furthermore, there is
insufficient information on the record of
the 1997-1998 review with respect to
cut and shape to compel us to change
the established matching hierarchy at
this late stage of the review. Therefore,
we have not revised the model matching
methodology in these final results.

Comment 2: Arm’s -Length Test

BSES argues that the Department’s
arm’s-length test program ignores the
levels of trade that the Department
identified in the preliminary results,
comparing prices between affiliated and
unaffiliated customers regardless of
level of trade. In so doing, BSES claims
that the program erroneously causes
some customers to fail the arm’s-length
test. BSES states that the Department
has accounted for the effect of level of
trade on price, and has performed the
arm’s-length test by level of trade in
other recent cases, such as Final Results
and Partial Rescission of Antidumping
Duty Administrative Review: Certain
Pasta From Turkey, 63 FR 68429, 68432,
December 11, 1998 (Pasta from Turkey).
BSES adds that, by comparing sales
prices to unaffiliated customers with
sales prices to affiliated customers at the
same level of trade, the arm’s-length test
is not distorted by comparing prices at
different levels of trade. Accordingly,
BSES asserts, the Department should
follow its standard practice in the final
results, and account for level of trade in
performing the arm’s-length test. BSES
submits computer programming
language to accomplish this change.

BSES also argues that the preliminary
margin program contains a clerical error
that caused the inadvertent exclusion of

customers from the arm’s-length test
before the price comparisons were
complete. Specifically, when the
program failed to find an unaffiliated
product match for an affiliated
customer, it disqualified that affiliated
customer from the test before testing
whether the other products sold to that
affiliated customer are also sold to
unaffiliated customers. BSES contends
that if the test is performed correctly,
additional affiliated customers pass the
arm’s-length test. Accordingly, BSES
argues, the Department should correct
this clerical error for purposes of the
final results. BSES submits computer
programming language that would
correct this error.

The petitioners argue that BSES’s
suggested computer programming
language incorporating level of trade
into the arm’s-length test appears to be
incomplete, because it does not allow
for price comparisons at different levels
of trade if no product match can be
found at the same level of trade.
Accordingly, the petitioners contend
that the Department should not
implement BSES” suggested
programming language.

With regard to the clerical error that
BSES alleges erroneously excludes
customers from the data base before
completion of the arm’s-length test on
all sales to those customers, the
petitioners do not object to the
correction of this error.

DOC Position: We agree with BSES
that the preliminary arm’s-length test
should have accounted for level of trade
in making affiliated to unaffiliated price
comparisons, in accordance with the
Department’s practice. See Pasta from
Turkey at 63 FR at 68432. We also agree
with BSES” suggested programming
language in this regard, and have
changed the arm’s-length test program
accordingly in the final results.

We disagree with the petitioners that
BSES’s suggested programming
language is incomplete because it does
not allow for price comparisons at
different levels of trade if no product
match can be found at the same level of
trade. The purpose of the methodology
employed in the Department’s arm’s-
length test is to compare sales prices to
unaffiliated customers to sales prices to
affiliated customers at the same level of
trade. See Pasta from Turkey. As BSES
points out in its case brief, in this way
the arm’s-length test measures the true
relationship between these prices and is
not distorted by price differences
attributable to differentiation in levels of
trade. Therefore, we have used only
those sales of identical products at the
same level of trade in making the arm’s-
length price comparisons.

Finally, we agree with BSES that a
clerical error in the arm’s-length test
prevented the program from performing
a complete comparison of affiliated to
unaffiliated customer prices. We concur
with BSES” suggested programming
language in this regard, and have made
the necessary corrections to the
computer program for the final results.

Final Results of the Review

As a result of this review, we have
determined that the following margin
exists for the period March 1, 1997
through February 28, 1998:

Manufac- :
turer/ex- Period ( Né?(r:%lgt)
porter p
BSES ...... 3/1/97-2/28/98 6.17

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. We have calculated an importer-
specific assessment rate by aggregating
the dumping margins calculated for all
examined sales and dividing this
amount by the total quantity sold. This
rate will be assessed uniformly on all
entries of that particular importer made
during the POR. The Department will
issue appraisement instructions directly
to the Customs Service.

Further, the following deposit
requirements shall be effective for all
shipments of the subject merchandise
from the United Kingdom that are
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
for by section 751(a)(1) of the Act: (1)
The cash deposit rate for BSES will be
the rate established above in the “Final
Results of Review” section; (2) for
previously investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, or the original investigation,
but the manufacturer is, the cash
deposit rate will be the rate established
for the most recent period for the
manufacturer of the merchandise; and
(4) the cash deposit rate for all other
manufacturers or exporters of this
merchandise will continue to be 25.82
percent, the all others rate established in
the final determination of the less-than-
fair-value investigation (58 FR 15324,
March 22, 1993). The deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a final reminder
to importers of their responsibility
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under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulation
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act and 19 CFR 351.221.

Dated: July 30, 1999.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 99-20450 Filed 8-6—-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-818]

Notice of Preliminary Results and
Partial Rescission of Antidumping
Duty Administrative Review: Certain
Pasta From Italy

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
certain pasta (pasta) from Italy. This
review covers shipments to the United
States by seven respondents during the
period of review (POR) July 1, 1997,
through June 30, 1998.

We preliminarily find that, for certain
respondents, sales of the subject
merchandise have been made below
normal value. If these preliminary
results are adopted in the final results,
we will instruct the Customs Service to
assess antidumping duties on the
subject merchandise exported by these
companies.

For three respondents, we
preliminarily find that sales of the

subject merchandise have not been
made below normal value. If these
preliminary results are adopted in the
final results, we will instruct the
Customs Service not to assess
antidumping duties on the subject
merchandise exported by this company.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT: John
Brinkmann, Office of AD/CVD
Enforcement, Group I, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-5288.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department of
Commerce’s (the Department’s)
regulations refer to the regulations
codified at 19 CFR part 351 (1998).

Case History

On July 24, 1996, the Department
published in the Federal Register the
antidumping duty order on certain pasta
from Italy (61 FR 38547). On July 1,
1998, we published in the Federal
Register the notice of “*“Opportunity to
Request an Administrative Review’’ of
this order, for the period July 1, 1997
through June 30, 1998 (63 FR 35909).

In accordance with 19 CFR
351.213(b), on July 31, 1998, Borden,
Inc., Hershey Pasta and Grocery Group,
Inc.,* and Gooch Foods, Inc. (the
petitioners) requested a review of the
following producers and exporters of
pasta from Italy: Pastificio Antonio
Pallante (Pallante); Arrighi S.p.A.
Industrie Alimentari (Arrighi); Barilla
Alimentari S.R.L. (Barilla); N. Puglisi &
F. Industria Paste Alimentare S.p.A.
(Puglisi); La Molisana Industrie
Alimentari S.p.A. (La Molisana);
Pastificio Fratelli Pagani S.p.A. (Pagani);
and Rummo S.p.A. Molino e Pastificio
(Rummo). The petitioners subsequently
withdrew their request for a review of
Arrighi, Barilla and Pagani prior to
initiation. In addition, the following
producers and/or exporters of pasta
from Italy requested an administrative
review in accordance with 19 CFR
351.213(b)(2): Rummo; La Molisana;
Puglisi; Pallante; F.lli De Cecco di

1Effective January 1, 1999, Hershey Pasta and
Grocery Group, Inc., became New World Pasta, Inc.

Filippo Fara S. Martino S.p.A. (De
Cecco); Pastificio Maltagliati S.p.A.
(Maltagliati); Riscossa F.lli Mastromauro
S.r.l. (Riscossa); Commercio-
Rappresentanze-Export S.r.l. (Corex);
Pastificio Fabianelli S.p.A. (Fabianelli);
Industria Alimentari Colavita S.p.A.
(Indalco); and F. Divella Molina e
Pastificio (Divella). On August 27, 1998,
we published the notice of initiation of
this antidumping duty administrative
review covering the period of July 1,
1997 through June 30, 1998 (Notice of
Initiation, 63 FR 45796). After initiation,
Divella, Fabianelli, Indalco, and
Riscossa withdrew their requests for
review. See Partial Rescission of
Antidumping Duty Administrative
Review section, below.

Because the Department had
disregarded sales that failed the cost test
during the preceding review of De
Cecco, La Molisana, Puglisi and
Rummo, pursuant to section
773(b)(2)(A)(ii) of the Act, we had
reasonable grounds to believe or suspect
that sales by these companies of the
foreign like product under consideration
for the determination of normal value in
this review may have been made at
prices below the cost of production
(COP). Therefore, we initiated cost
investigations on these four companies
at the time we initiated the antidumping
review.

On September 1, 1998, we issued an
antidumping questionnaire 2 to all of the
companies subject to review. After
several extensions, the respondents
submitted their responses to sections A
through C (or D, where applicable) of
the questionnaire by November 5, 1998.

On November 12, 1998, the
petitioners alleged that Corex and
Maltagliati had sold the foreign like
product at prices below the COP. On
December 22, 1998, we initiated a sales-
below-cost investigation with respect to
both companies. On December 14, 1998,
the petitioners also alleged that Pallante
had also sold the foreign like product at
prices below the COP. We initiated a
sales below cost investigation with
respect to Pallante on January 4, 1999.
All the companies submitted their COP
responses by February 2, 1999.

The Department issued its
supplemental section A questionnaires
in November 1998, and supplemental
sections B and C questionnaires in

2Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under review that it sells, and the sales of the
merchandise in all of its markets. Sections B and
C of the questionnaire request comparison market
sales listings and U.S. sales listings, respectively.
Section D requests additional information about the
cost of production of the foreign like product and
constructed value of the merchandise under review.
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January 1999. Supplemental section D
guestionnaires were issued in February
1999. Responses to all supplemental
guestionnaires were received by March
23, 1999.

We verified the sales and cost
information submitted by Rummo from
April 12 through April 20, 1999 and
May 17 through 19, 1999. From April 22
through April 30, 1999, we verified the
sales and cost information submitted by
Maltagliati.

On March 12, 1999, the Department
published a notice postponing the
preliminary results of this review until
June 30, 1999 (64 FR 12287). On June
16, 1999, the Department published a
notice further postponing the
preliminary results of this review until
August 2, 1999 (64 FR 32213).

Partial Rescission of Antidumping Duty
Administrative Review

On September 25, 1998, Divella and
Fabianelli withdrew their requests for a
review. Indalco withdrew its request for
a review on September 29, 1998.
Riscossa withdrew its request on
November 17, 1998. Because there were
no other requests for reviews of these
companies, and because the companies’
letters withdrawing their requests for
review were timely filed, we are
rescinding the review with respect to
these companies in accordance with 19
CFR 351.213(d)(1).

Scope of Review

Imports covered by this review are
shipments of certain non-egg dry pasta
in packages of five pounds (2.27
kilograms) or less, whether or not
enriched or fortified or containing milk
or other optional ingredients such as
chopped vegetables, vegetable purees,
milk, gluten, diastases, vitamins,
coloring and flavorings, and up to two
percent egg white. The pasta covered by
this scope is typically sold in the retail
market, in fiberboard or cardboard
cartons, or polyethylene or
polypropylene bags of varying
dimensions.

Excluded from the scope of this
review are refrigerated, frozen, or
canned pastas, as well as all forms of
egg pasta, with the exception of non-egg
dry pasta containing up to two percent
egg white. Also excluded are imports of
organic pasta from Italy that are
accompanied by the appropriate
certificate issued by the Instituto
Mediterraneo Di Certificazione (IMC),
by Bioagricoop Scrl, by QC&l
International Services, by Ecocert Italia
or by Consorzio per il Controllo dei
Prodotti Biologici.

The merchandise subject to review is
currently classifiable under item

1902.19.20 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise subject to the order is
dispositive.

Scope Rulings

The Department has issued the
following scope rulings to date:

(1) On August 25, 1997, the
Department issued a scope ruling that
multicolored pasta, imported in kitchen
display bottles of decorative glass that
are sealed with cork or paraffin and
bound with raffia, is excluded from the
scope of the antidumping and
countervailing duty orders. See
Memorandum from Edward Easton to
Richard Moreland, dated August 25,
1997.

(2) OnJuly 30, 1998, the Department
issued a scope ruling, finding that
multipacks consisting of six one-pound
packages of pasta that are shrink-
wrapped into a single package are
within the scope of the antidumping
and countervailing duty orders. See
letter from Susan H. Kuhbach, Acting
Deputy Assistant Secretary for Import
Administration, to Barbara P. Sidari,
Vice President, Joseph A. Sidari
Company, Inc., dated July 30, 1998.

(3) On October 23, 1997, the
petitioners filed an application
requesting that the Department initiate
an anti-circumvention investigation
against Barilla, an Italian producer and
exporter of pasta. On October 5, 1998,
the Department issued its final
determination that, pursuant to section
781(a) of the Act, circumvention of the
antidumping duty order is occurring by
reason of exports of bulk pasta from
Italy produced by Barilla which
subsequently are repackaged in the
United States into packages of five
pounds or less for sale in the United
States. See Anti-circumvention Inquiry
of the Antidumping Duty Order on
Certain Pasta From Italy: Affirmative
Final Determination of Circumvention
of the Antidumping Duty Order, 63 FR
54672 (October 13, 1998).

(4) On October 26, 1998, the
Department self-initiated a scope
inquiry to determine whether a package
weighing over five pounds as a result of
allowable industry tolerances may be
within the scope of the antidumping
and countervailing duty orders. On May
24,1999 we issued a final scope ruling
finding that, effective October 26, 1998,
pasta in packages weighing or labeled
up to (and including) five pounds four
ounces is within the scope of the
antidumping and countervailing duty
orders. See Memorandum From John

Brinkmann to Richard Moreland, dated
May 24, 1999.

Verification

As provided in section 782(i) of the
Act, we verified sales and cost
information provided by Maltagliati and
Rummo. We used standard verification
procedures, including on-site inspection
of the manufacturers’ facilities and
examination of relevant sales and
financial records. Our verification
results are outlined in the verification
reports placed in the case file.

Comparisons to Normal Value

To determine whether sales of certain
pasta from Italy were made in the
United States at less than fair value, we
compared the export price (EP) or
constructed export price (CEP) to the
normal value (NV). We first attempted
to compare contemporaneous sales of
products sold in the U.S. and
comparison markets that were identical
with respect to the following
characteristics: pasta shape; type of
wheat; additives; and enrichment.
However, we did not find any
comparison market sales of merchandise
that were identical in these respects to
the merchandise sold in the United
States. Accordingly, we compared U.S.
products with the most similar
merchandise sold in the comparison
market based on the characteristics
listed above, in that order of priority.
Where there were no appropriate
comparison market sales of comparable
merchandise, we compared the
merchandise sold in the United States to
constructed value (CV), in accordance
with section 773 (a)(4) of the Act.

Export Price and Constructed Export
Price

For the price to the United States, we
used, as appropriate, EP or CEP, in
accordance with sections 772(a) and (b)
of the Act. We calculated EP where the
merchandise was sold directly to the
first unaffiliated purchaser in the United
States prior to importation and CEP was
not otherwise warranted based on the
facts on our record. We calculated CEP
where sales to the first unaffiliated
purchaser took place after importation.
We based EP and CEP on the packed
CIF, ex-factory, FOB, or delivered prices
to the first unaffiliated customer in, or
for exportation to, the United States.
Where appropriate, we reduced these
prices to reflect discounts and rebates.

In accordance with section 772(c)(2)
of the Act, we made deductions, where
appropriate, for movement expenses
including inland freight from plant or
warehouse to port of exportation,
foreign brokerage handling and loading
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charges, export duties, international
freight, marine insurance, U.S. duties,
and U.S. inland freight expenses (freight
from port to the customer). In addition,
where appropriate, we increased the EP
and CEP by the amount of the
countervailing duties paid that were
attributable to an export subsidy, in
accordance with section 772(c)(1)(C).

For CEP, in accordance with section
772(d)(1) of the Act, where appropriate,
we deducted from the starting price
those selling expenses that were
incurred in selling the subject
merchandise in the United States,
including direct selling expenses
(advertising, credit costs, warranties,
and commissions paid to unaffiliated
sales agents). In addition, we deducted
indirect selling expenses that related to
economic activity in the United States.
These expenses include certain indirect
selling expenses incurred in the
exporting country and the indirect
selling expenses of affiliated U.S.
distributors. We also deducted from CEP
an amount for profit in accordance with
section 772 (d)(3) and (f) of the Act.

Certain respondents reported the
resale of subject merchandise purchased
in Italy from unaffiliated producers.
Where an unaffiliated producer of the
subject pasta knew at the time of the
sale that the merchandise was destined
for the United States, the relevant basis
for the export price would be the price
between that producer and the
respondent. See Dynamic Random
Access Memory Semiconductors of One
Megabit or Above From the Republic of
Korea: Final Results of Antidumping
Duty Administrative Review, Partial
Rescission of Administrative Review
and Notice of Determination Not to
Revoke Order, 63 FR 50867, 50876
(September 23, 1998). In this review, the
unaffiliated producers knew or had
reason to know at the time of sale that
the ultimate destination of the
merchandise was the United States
because virtually all enriched pasta is
sold to the United States. Accordingly,
such transactions were disregarded for
purposes of our analysis.

Consistent with our methodology in
prior reviews (Notice of Final Results
and Partial Rescission of Antidumping
Duty Administrative Review: Certain
Pasta From Italy, 64 FR 6615, 6617
(February 10, 1999)), when respondents
purchased pasta from other producers
and we were able to identify resales of
this merchandise to the United States,
we excluded sales of the purchased
pasta from the margin calculation.
Where the purchased pasta was
commingled with the respondent’s
production and we could not identify
the resales, we examined both sales of

produced pasta and resales of purchased
pasta. Inasmuch as the percentage of
pasta purchased by any single
respondent was an insignificant part of
its U.S. sales data base, we included the
sales of commingled purchased pasta in
our margin calculations.

Normal Value

A. Selection of Comparison Markets

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared each
respondent’s volume of home market
sales of the foreign like product to the
volume of their U.S. sales of the subject
merchandise. Pursuant to sections
773(a)(1)(B) and (C) of the Act, because,
with the exception of Corex, each
respondent’s aggregate volume of home
market sales of the foreign like product
was greater than five percent of its
aggregate volume of U.S. sales of the
subject merchandise, we determined
that the home market was viable for all
producers, except Corex.

Corex reported that it made no home
market sales during the POR. Therefore,
in accordance with section
773(a)(1)(B)(ii) of the Act, we have
based NV on the price at which the
foreign like product was first sold for
consumption in the respondent’s largest
third-country market, Sweden, which
had an aggregate sales quantity greater
than five percent of the aggregate
quantity sold in the United States.

B. Cost of Production Analysis

Before making any comparisons to
normal value, we conducted a COP
analysis, pursuant to section 773(b) of
the Act, to determine whether the
respondents’ comparison market sales
were made below the cost of
production. We calculated the COP
based on the sum of the cost of materials
and fabrication for the foreign like
product, plus amounts for selling,
general, and administrative expenses
(SG&A) and packing, in accordance with
section 773(b)(3) of the Act. We relied
on the respondents’ information as
submitted, except in the specific
instances discussed below.

Corex

We reclassified certain expenses
reported as indirect selling expenses as
G&A and revised Corex’s G&A ratio. See
Memorandum from Cindy Robinson to
John Brinkmann dated August 2, 1999
(Corex Analysis Memo).

Maltagliati

For semolina cost we used the
weighted-average cost of semolina,
adjusted for loss in processing, found at

verification. We also recalculated G&A
to include payments Maltagliati made to
an affiliate for financial services. See
Memorandum from Constance Handley
to John Brinkmann dated August 2,
1999 (Maltagliati Analysis Memo).

Rummo

We recalculated G&A to include
rental and amortization expenses found
at verification. See Memorandum from
James Kemp to John Brinkmann dated
August 2, 1999 (Rummo Analysis
Memo).

Test of Comparison Market Prices

As required under section 773(b) of
the Act, we compared the weighted-
average COP for each respondent to
their comparison market sales of the
foreign like product, to determine
whether these sales had been made at
prices below the COP within an
extended period of time in substantial
quantities, and whether such prices
were sufficient to permit the recovery of
all costs within a reasonable period of
time. We determined the net
comparison market prices for the below-
cost test by subtracting from the gross
unit price any applicable movement
charges, discounts, rebates, direct and
indirect selling expenses, and packing
expenses.

Results of COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of sales
of a given product were at prices less
than the COP, we did not disregard any
below-cost sales of that product because
we determined that the below-cost sales
were not made in *‘substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product during the 12 month period
were at prices less than the COP, we
determined such sales to have been
made in “‘substantial quantities” within
an extended period of time in
accordance with section 773(b)(2) (B)
and (C) of the Act. In such cases,
because we compared prices to POR-
average costs, we also determined that
such sales were not made at prices
which would permit recovery of all
costs within a reasonable period of time,
in accordance with section 773(b)(2)(D)
of the Act. Therefore, for purposes of
this administrative review, we
disregarded the below-cost sales and
used the remaining sales as the basis for
determining NV, in accordance with
section 773(b)(1) of the Act.

For one company, Corex, we found
that all comparison market sales were
below the COP.
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Calculation of Normal Value Based on
Comparison Market Prices

We calculated NV based on ex-works,
FOB or delivered prices to comparison
market customers. We made deductions
from the starting price for handling,
loading, inland freight, warehousing,
inland insurance, discounts, and
rebates. In accordance with section
773(a)(6) (A) and (B) of the Act, we
deducted comparison market packing
costs and added U.S. packing costs. In
addition, we made circumstance of sale
(COS) adjustments for direct expenses,
including imputed credit expenses,
advertising, warranty expenses,
commissions, bank charges and interest
revenue, in accordance with section
773(a)(6)(C)(iii) of the Act.

When comparing U.S. sales with
comparison market sales of similar, but
not identical, merchandise, we also
made adjustments for physical
differences in the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act. We based this adjustment on
the difference in the variable costs of
manufacturing for the foreign like
product and subject merchandise, using
POR-average costs.

We also made adjustments, in
accordance with 19 CFR 351.410(e), for
indirect selling expenses incurred on
comparison market or U.S. sales where
commissions were granted on sales in
one market but not in the other (the
“‘commission offset’””). Specifically,
where commissions were granted in the
U.S. market but not in the comparison
market, we made a downward
adjustment to normal value for the
lesser of (1) The amount of the
commission paid in the U.S. market, or
(2) the amount of indirect selling
expenses incurred in the comparison
market. If commissions were granted in
the comparison market but not in the
U.S. market, we made an upward
adjustment to normal value following
the same methodology.

Sales of pasta purchased by the
respondents from unaffiliated producers
and resold in the comparison market
were treated in the same manner
described above in the “Export Price
and Constructed Export Price’ section
of this notice.

Normal Value Based on Constructed
Value

For Corex, we could not determine
the NV based on comparison market
sales because there were no
contemporaneous sales of a comparable
product in the ordinary course of trade.
Therefore, we compared the EP to CV.
In accordance with section 773(e) of the
Act, we calculated CV based on the sum

of the cost of manufacturing of the
product sold in the United States, plus
amounts for SG&A expenses, profit, and
U.S. packing costs. We calculated
Corex’s CV based on the methodology
described in the “Cost of Production
Analysis” section of this notice, above.

Because there were no above-cost
comparison market sales and hence no
actual company-specific profit data
available for Corex’s sales of the foreign
like product to the comparison market,
we calculated profit expenses in
accordance with section 773(e)(2)(B)(i)
of the Act. Section 773(e)(2)(B)(i) states
that SG&A and profit may be
determined on the basis of the actual
amounts incurred and realized by the
specific exporter or producer being
examined in the investigation or review,
in connection with the production and
sale, for consumption in the foreign
country, of merchandise that is in the
same general category of products as the
subject merchandise. In this case, for CV
profit, we used Corex’s 1997 financial
statement profit margin. For SG&A, we
have used Corex’s actual expenses
incurred in Italy on comparison market
sales because this data reflects Corex’s
actual experience in selling the foreign
like product. (See Final Determination
of Sales at Less Than Fair Value:
Certain Preserved Mushrooms from
Chile, 63 FR 56613, 56615 (October 22,
1998)).

For price-to-CV comparisons, we
made adjustments to CV for COS
differences, in accordance with section
773(a)(8) of the Act and 19 CFR 351.410.
We made COS adjustments by
deducting direct selling expenses
incurred on comparison market sales
and adding U.S. direct selling expenses.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, we determined
NV based on sales in the comparison
market at the same level of trade as the
U.S. EP and CEP sales, to the extent
practicable. When there were no sales at
the same level of trade, we compared
U.S. sales to comparison market sales at
a different level of trade. When NV is
based on CV, the level of trade is that
of the sales from which we derive SG&A
expenses and profit.

To determine whether comparison
market sales were at different levels of
trade we examined stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated (or
arm’s length) customers. If the
comparison-market sales were at a
different level of trade and the
differences affected price comparability,
as manifested in a pattern of consistent

price differences between the sales on
which NV is based and comparison-
market sales at the level of trade of the
export transaction, we made a level-of-
trade adjustment under section
773()(7)(A) of the Act.

Finally, if the NV level was more
remote from the factory than the CEP
level and there was no basis for
determining whether the difference in
levels between NV and CEP affected
price comparability, we granted a CEP
offset, as provided in section
773(a)(7)(B) of the Act. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).

For a detailed description of our level-
of-trade methodology and company-
specific level of trade findings for these
preliminary results, see the August 2,
1999, 97/98 Administrative Review of
Pasta from Italy and Turkey: Level of
Trade Findings Memoranda on file in
the Import Administration’s Central
Records Unit (Room B—099) of the main
Commerce building. The company-
specific level of trade analysis is
included in the analysis memorandum
for each company.

The U.S. Court of International Trade
(CIT) has held that the Department’s
practice of determining LOTs for CEP
transactions after CEP deductions is an
impermissible interpretation of section
772(d) of the Act. See Borden, Inc., v.
United States, 4 F. Supp.2d 1221, 1241—
42 (CIT March 26, 1998) (Borden); see
also, Micron Technology, Inc. v. United
States, Court No. 96-06-01529, Slip Op.
99-02 at 8-15 (CIT, January 28, 1999).
The Department believes, however, that
its practice is in full compliance with
the statute and that these CIT decisions
do not contain persuasive statutory
analysis. On June 4, 1999, the CIT
entered final judgment in Borden on the
LOT issue. See Borden, Inc., v. United
States, Court No. 96-08-01970, Slip Op.
99-50 (CIT, June 4, 1999). The
government is considering an appeal of
Borden. The Micron case is on remand
to the Department for application of the
Borden LOT decision in the underlying
administrative proceeding.
Consequently, the Department has
continued to follow its normal practice
of adjusting CEP under section 772(d)
prior to starting a LOT analysis, as
articulated in the Department’s
regulations at §351.412.

Company-Specific Issues
Corex

We recalculated the indirect selling
expense ratio based on information
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submitted in January 21, 1999 section D
response. See Corex Analysis Memo.

Maltagliati

We made corrections to both the U.S.
and home market databases based on
our verification findings. Specifically,
we recalculated credit, inventory
carrying costs, home market freight from
plant to customer, home market
commissions and U.S. bank charges,
and indirect selling expenses and
advertising in both markets. In addition,
certain allocated expenses, including
inland freight from plant to warehouse
for U.S. sales, warehousing expense for
U.S. sales, were reported correctly in the
narrative portion of the response, but
not in the database. We have
incorporated the correct amount for
those expenses into the database.

In addition, Maltagliati included a
small quantity of sales in its database
which it described as “‘free pasta but
billed to parent at full price.” At
verification, we determined that these
transactions involved Maltagliati
providing pasta to affiliated companies
to give away as gifts. We have
determined that these sales were outside
the ordinary course of trade and
removed them from our calculation of
normal value. See Maltagliati Analysis
Memo.

La Molisana

La Molisana claimed a level of trade
adjustment on the basis of different
selling activities associated with their
La Molisana (*‘LM”’) brand and private
label (“*PL") products sold in both the
home market and the United States.
Consistent with the first review, we
found that different brands are not an
appropriate basis for establishing
different levels of trade. See Notice of
Final Results and Partial Rescission of
Antidumping Duty Administrative
Review: Certain Pasta From Italy, 64 FR
6615, 6624 (February 10, 1999)
(Comment 10A).

Pallante

We recalculated home market
warranty expenses, advertising, and
imputed credit expenses. We
recalculated inventory carrying costs for
the U.S. and home market based on the
cost of manufacture. See Memorandum
from Dennis McClure to John
Brinkmann dated August 2, 1999
(Pallante Analysis Memo).

Rummo

We recalculated U.S. credit expenses,
based on the corrected pay-dates which
Rummo supplied at verification. We
also removed warehousing expenses
and certain advertising expenses from

indirect selling expenses incurred in the
United States and treated them as a
movement expenses and direct
advertising expenses, respectively.
Indirect selling expenses incurred in the
United States were recalculated to
reflect this change and to include other
applicable expenses found at
verification. We disallowed two home
market billing adjustments because we
were unable to tie the adjustments
claimed to the sales made during the
POR. See Rummo Analysis Memo.

Currency Conversion

For purposes of these preliminary
results, we made currency conversions
in accordance with section 773A(a) of
the Act, based on the official exchange
rates published by the Federal Reserve.
Section 773A(a) of the Act directs the
Department to use a daily exchange rate
in order to convert foreign currencies
into U.S. dollars, unless the daily rate
involves a “fluctuation.” In accordance
with the Department’s practice, we have
determined as a general matter that a
fluctuation exists when the daily
exchange rate differs from a benchmark
by 2.25 percent. The benchmark is
defined as the rolling average of rates for
the past 40 business days. When we
determine that a fluctuation exists, we
substitute the benchmark for the daily
rate.

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the
following percentage weighted-average
margins exist for the period July 1, 1997
through June 30, 1998:

Margin
Manufacturer/exporter (percent)
COIBX v 0.00
De Cecco .........c.... 10.48
La Molisana .......... 18.38
Maltagliati 19.19
Pallante ...... 3.44
Puglisi ..... 10.19
RUMMO ..o 2.99
1 Deminimus.

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the
publication date of this notice. See 19
CFR 351.224(b). Any interested party
may request a hearing within 30 days of
the date of publication of this notice.
See 19 CFR 351.310(c). Any hearing, if
requested, will be held 44 days after the
date of publication, or the first workday
thereafter. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Parties who
submit case briefs in this proceeding
should provide a summary of the

arguments not to exceed five pages and
a table of statutes, regulations, and cases
cited. Rebuttal briefs, limited to issues
raised in the case briefs, may be filed
not later than 7 days after the date of
filing of case briefs. The Department
will publish a notice of the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such written
comments, within 120 days from the
publication of these preliminary results.

Assessment Rate

Pursuant to 19 CFR 351.212(b), the
Department calculated an assessment
rate for each importer of the subject
merchandise. Upon completion of this
review, the Department will instruct the
U.S. Customs Service to assess
antidumping duties on appropriate
entries by applying the assessment rate
to the entered value of the merchandise.
If these preliminary results are adopted
in our final results, we will instruct the
U.S. Customs Service not to assess
antidumping duties on Corex’s, De
Cecco’s or Puglisi’s entries of the
merchandise subject to the review.

Cash Deposit Requirements

To calculate the cash-deposit rate for
each producer and/or exporter included
in this administrative review, we
divided the total dumping margins for
each company by the total net value for
that company’s sales during the review
period.

Furthermore, the following deposit
rates will be effective upon publication
of the final results of this administrative
review for all shipments of certain pasta
from Italy entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rates for the companies
listed above will be the rate established
in the final results of this review, except
if the rate is less than 0.5 percent and,
therefore, de minimis, the cash deposit
will be zero; (2) for previously reviewed
or investigated companies not listed
above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent final
results in which that manufacturer or
exporter participated; (3) if the exporter
is not a firm covered in this review, a
prior review, or the original less-than-
fair-value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent final results for the manufacturer
of the merchandise; and (4) if neither
the exporter nor the manufacturer is a
firm covered in this or any previous
review conducted by the Department,
the cash deposit rate will be 11.26
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percent, the “All Others” rate
established in the LTFV investigation.
See Notice of Antidumping Duty Order
and Amended Final Determination of
Sales at Less Than Fair Value: Certain
Pasta from Italy, 61 FR 38547 (July 24,
1996).

These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: August 2, 1999.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration

[FR Doc. 99-20447 Filed 8—6-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-805]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Certain Pasta From Turkey

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
certain pasta (pasta) from Turkey. This
review covers shipments to the United
States by two respondents during the
period of review (POR) July 1, 1997,
through June 30, 1998.

We preliminarily find that, for one
respondent, sales of the subject
merchandise have been made below
normal value. If these preliminary
results are adopted in the final results,
we will instruct the Customs Service to
assess antidumping duties on the
subject merchandise exported by this
company.

For the other respondent, we
preliminarily find that sales of the
subject merchandise have not been
made below normal value. If these

preliminary results are adopted in the
final results, we will instruct the
Customs Service not to assess
antidumping duties on the subject
merchandise exported by this company.
EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT: John
Brinkmann, Office of AD/CVD
Enforcement, Group I, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482-5288.
SUPPLEMENTARY INFORMATION:

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department of
Commerce’s (the Department’s)
regulations refer to the regulations
codified at 19 CFR part 351 (1998).

Case History

On July 24, 1996, the Department
published in the Federal Register the
antidumping duty order on pasta from
Turkey (61 FR 38545). On July 1, 1998,
we published in the Federal Register
the notice of “‘Opportunity to Request
an Administrative Review” of this order
for the period July 1, 1997 through June
30, 1998 (63 FR 35909).

In accordance with 19 CFR
351.213(b), on July 31, 1998, Borden,
Inc., Hershey Pasta and Grocery Group,
Inc.,* and Gooch Foods, Inc. (the
petitioners) requested a review of
Pastavilla Kartal Makarnacilik Sanayi ve
Ticaret A.S. (Pastavilla). On July 31,
1998, Maktas Makarnacilik ve Tic. A.S.
(Maktas) and Pastavilla, requested an
administrative review, in accordance
with 19 CFR 351.213(b)(2). On August
27, 1998, we published the notice of
initiation of this antidumping duty
administrative review covering the
period of July 1, 1997 through June 30,
1998 (Notice of Initiation, 63 FR 45796).

Because the Department had
disregarded sales that failed the cost test
during the preceding review of
Pastavilla and during the investigation
of Maktas, pursuant to section
773(b)(2)(A)(ii) of the Act, we had
reasonable grounds to believe or suspect
that sales by these companies of the
foreign like product under consideration
for the determination of normal value in
this review may have been made at

1Effective January 1, 1999, Hershey Pasta and
Grocery Group, Inc., became New World Pasta, Inc.

prices below the cost of production.
Therefore, we initiated cost
investigations on these two companies
at the time we initiated the antidumping
review.

On September 1, 1998, we issued an
antidumping questionnaire to Maktas
and Pastavilla.2 Pastavilla submitted its
section A guestionnaire response on
October 6, 1998, and sections B, C, and
D on November 5, 1998. We received
Maktas’s response to section A on
September 23, 1998, and sections B, C,
and D on October 26, 1998.

The Department issued supplemental
guestionnaires to Pastavilla for sections
B and C on January 27, 1999, and
section D on February 8, 1999. On
February 17, 1999, we issued to Maktas
a supplemental questionnaire for
sections A, B, C, and D. Pastavilla
submitted its response to our
supplemental questionnaires for
sections B, C, and D on February 24,
1999. Maktas submitted its response to
our supplemental questionnaire on
March 23, 1999.

We issued a second supplemental
guestionnaire to Pastavilla for sections B
and D on March 11, 1999. Pastavilla
submitted its response to our second
supplemental questionnaire on March
18, 1999.

On March 12, 1999, the Department
published a notice postponing the
preliminary results of this review until
June 30, 1999 (64 FR 12287). On June
16, 1999, the Department published a
notice further postponing the
preliminary results of this review until
August 2, 1999 (64 FR 32213).

Scope of Review

Imports covered by this review are
shipments of certain non-egg dry pasta
in packages of five pounds (2.27
kilograms) or less, whether or not
enriched or fortified or containing milk
or other optional ingredients such as
chopped vegetables, vegetable purees,
milk, gluten, diastases, vitamins,
coloring and flavorings, and up to two
percent egg white. The pasta covered by
this scope is typically sold in the retail
market, in fiberboard or cardboard
cartons, or polyethylene or
polypropylene bags, of varying
dimensions.

Excluded from the scope of this
review are refrigerated, frozen, or

2Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under review that it sells, and the sales of the
merchandise in all of its markets. Sections B and
C of the questionnaire request comparison market
sales listings and U.S. sales listings, respectively.
Section D requests additional information about the
cost of production of the foreign like product and
constructed value of the merchandise under review.
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canned pastas, as well as all forms of
egg pasta, with the exception of non-egg
dry pasta containing up to two percent
egg white.

The merchandise subject to review is
currently classifiable under item
1902.19.20 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under order is dispositive.

Scope Rulings

The Department has issued the
following scope rulings to date:

(1) On October 26, 1998, the
Department self-initiated a scope
inquiry to determine whether a package
weighing over five pounds as a result of
allowable industry tolerances may be
within the scope of the antidumping
and countervailing duty orders. On May
24,1999, we issued a final scope ruling
finding that, effective October 26, 1998,
pasta in packages weighing or labeled
up to (and including) five pound four
ounces is within the scope of the
antidumping and countervailing duty
orders. See Memorandum from John
Brinkmann to Richard Moreland, dated
May 24, 1999.

Comparisons to Normal Value

To determine whether sales of pasta
from Turkey were made in the United
States at less than fair value, for
Pastavilla, we compared the constructed
export price (CEP) to the normal value
(NV); for Maktas, we compared the
export price (EP) to the NV. Because
Turkey’s economy experienced high
inflation during the POR (over 60
percent), as is Department practice, we
limited our comparisons to comparison
market sales made during the same
month in which the U.S. sale occurred
and did not apply our ““90/60
contemporaneity rule” (see, e.g., Notice
of Final Results and Partial Rescission
of Antidumping Duty Administrative
Review: Certain Pasta From Turkey, 63
FR 68429, 68430 (December 11, 1998)
and Certain Porcelain on Steel
Cookware from Mexico: Final Results of
Antidumping Duty Administrative
Review, 62 FR 42496, 42503 (August 7,
1997)). This methodology minimizes the
extent to which calculated dumping
margins are overstated or understated
due solely to price inflation that
occurred in the intervening time period
between the U.S. and comparison
market sales. We attempted to compare
sales of products sold in the U.S. and
comparison market within the same
month that were identical with respect
to the following characteristics: pasta
shape; type of wheat; additives; and

enrichment. When we did not find any
comparison market sales of merchandise
that were identical in these respects to
the merchandise sold in the United
States, we compared U.S. products with
the most similar merchandise sold in
the comparison market based on the
characteristics listed above, in that order
of priority.

Export Price and Constructed Export
Price

For the price to the United States, we
used, as appropriate, EP or CEP, in
accordance with sections 772(a) and (b)
of the Act. We calculated EP where the
merchandise was sold directly to the
first unaffiliated purchaser in the United
States or to an unaffiliated trading
company in Turkey prior to importation
and CEP was not otherwise warranted
based on the facts on our record. We
calculated CEP where sales to the first
unaffiliated purchaser took place after
importation into the United States. We
based EP and CEP on packed CIF, ex-
factory, FOB or delivered prices to the
first unaffiliated customer in, or for
exportation to, the United States. Where
appropriate, we reduced these prices to
reflect discounts.

In accordance with section
772(c)(2)(A) of the Act, we made
deductions, where appropriate, for
movement expenses including inland
freight from plant or warehouse to port
of exportation, foreign brokerage and
handling, international freight, marine
insurance, U.S. duties, and U.S. inland
freight expenses (freight from port to the
customer). In accordance with section
772(c)(1)(B) of the Act, for Maktas, we
added to the EP the amount of duty
drawback on imported durum wheat. In
addition, we increased the EP and CEP
by the amount of the countervailing
duties paid that were attributable to an
export subsidy, in accordance with
section 772(c)(1)(C) of the Act.

For CEP, in accordance with section
772(d)(1) of the Act, we deducted from
the starting price those selling expenses
that were incurred in selling the subject
merchandise in the United States,
including imputed credit costs and
indirect selling expenses that related to
economic activity in the United States.
We also deducted from CEP an amount
for profit in accordance with section
772(d)(3) and (f) of the Act.

Normal Value

A. Selection of Comparison Markets

In order to determine whether there
was a sufficient volume of sales in the
comparison market to serve as a viable
basis for calculating NV, we compared
Pastavilla’s and Maktas’ volume of

comparison market sales of the foreign
like product to the volume of their U.S.
sales of the subject merchandise.
Pursuant to sections 773(a)(1) (B) and
(C) of the Act, because each
respondent’s aggregate volume of
comparison market sales of the foreign
like product was greater than five
percent of its aggregate volume of U.S.
sales of the subject merchandise, we
determined that the comparison market
was viable for both Pastavilla and
Maktas.

B. Cost of Production Analysis

Before making any comparisons to
normal value, we conducted a COP
analysis, pursuant to section 773(b) of
the Act, to determine whether
Pastavilla’s and Maktas’ comparison
market sales were made below the cost
of production. We calculated the COP
based on the sum of the cost of materials
and fabrication for the foreign like
product, plus amounts for selling,
general, and administrative expenses
(SG&A) and packing, in accordance with
section 773(b)(3) of the Act. We relied
on Pastavilla’s and Maktas’ information
as submitted, except in the specific
instances discussed below.

As noted above, we determined that
the Turkish economy experienced high
inflation during the POR. Therefore, to
avoid the distortive effect of inflation on
our comparison of costs and prices, we
requested that Pastavilla and Maktas
submit the product-specific cost of
manufacturing (COM) incurred during
each month of the POR. We calculated
a POR-average COM for each product
after indexing the reported monthly
costs during the POR to an equivalent
currency level using the Turkish
wholesale price index from the
International Financial Statistics
published by the International Monetary
Fund (IMF). We then restated the POR-
average COM to the cost respective of
each month.

Pastavilla

We recalculated the G&A and interest
factors, using the wholesale price index
from the International Financial
Statistics published by the IMF, to be
consistent with our indexation of other
costs used in calculating cost of
production and constructed value. (See
Analysis Memorandum to John
Brinkmann from Dennis McClure dated
August 2, 1999, for further details.)

Maktas

Maktas was not able to provide the
requested production quantities for its
revised control numbers. Therefore, we
have calculated a weighted-average cost
based on the production quantities
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originally reported for each control
number. (See Analysis Memorandum to
John Brinkmann from Cindy Robinson
dated August 2, 1999, for further
details.)

Test of Comparison Market Prices

As required under section 773(b) of
the Act, we compared the product-
specific monthly COPs (less selling
expenses) to comparison market sales of
the foreign like product in order to
determine whether sales had been made
at prices below the COP. We determined
the net comparison market prices for the
below-cost test by subtracting from the
gross unit price any applicable
movement charges, discounts, rebates,
direct and indirect selling expenses, and
packing expenses.

Results of COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of sales
of a given product were at prices less
than the COP, we did not disregard any
below-cost sales of that product because
we determined that the below-cost sales
were not made in ‘‘substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product during the 12 month period
were at prices less than the COP, we
determined such sales to have been
made in “‘substantial quantities’ within
an extended period of time, in
accordance with section 773(b)(2)(B)
and (C) of the Act. In such cases,
because we compared prices to POR-
average costs (indexed for inflation), we
also determined that such sales were not
made at prices which would permit
recovery of all costs within a reasonable
period of time, in accordance with
section 773(b)(2)(D) of the Act.
Therefore, for purposes of this
administrative review, we disregarded
the below-cost sales and used the
remaining sales as the basis for
determining NV, in accordance with
section 773(b)(1) of the Act.

Calculation of Normal Value Based on
Comparison Market Prices

We calculated NV based on ex-factory
or delivered prices to comparison
market customers. We made deductions
from the starting price for loading,
inland freight, inland insurance,
discounts, and rebates. In accordance
with section 773(a)(6)(A) and (B) of the
Act, we deducted comparison market
packing costs and added U.S. packing
costs. In addition, we made
circumstance of sale adjustments for
direct expenses, including imputed
credit expenses, advertising, Export/
Import Bank insurance against non-
payment, and warranty expenses, in

accordance with section 773(a)(6)(C)(iii)
of the Act.

When comparing U.S. sales with
comparison market sales of similar, but
not identical merchandise, we also
made adjustments for physical
differences in the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act. We based this adjustment on
the difference in the variable cost of
manufacturing for the foreign like
product and subject merchandise, using
POR-average costs indexed for inflation.

Consistent with our methodology in
prior reviews (Notice of Final Results
and Partial Rescission of Antidumping
Duty Administrative Review: Certain
Pasta From Italy, 64 FR 6615, 6617
(February 10, 1999)), where possible we
excluded sales of pasta purchased by
the respondents from unaffiliated
producers and resold in the comparison
market from our analysis. However,
where the purchased pasta was
commingled with the respondent’s
production and we could not identify
the resales, we examined both sales of
the produced pasta and resales of the
purchased pasta in the comparison
market. Since we found the percentage
of pasta purchased by any single
respondent to be an insignificant part of
its comparison market sales data base,
we included the sales of commingled
purchased pasta in our margin
calculations.

Sales to Affiliated Parties

Pastavilla and its affiliated
comparison market distributor made
home-market sales to certain affiliated
grocery stores during the POR. The
individual sales of pasta by these
affiliated grocery stores to their
unaffiliated customers were not
available. Therefore, in accordance with
§351.403(c) of the Department’s
regulations, we performed an analysis to
determine whether the prices to the
affiliated grocery stores were
comparable to the prices to unaffiliated
parties. Examining identical products
only, we compared Pastavilla’s and its
comparison market distributor’s prices
to each affiliated party to prices charged
to all unaffiliated customers, net of all
movement charges, discounts, rebates,
direct expenses, and packing. Where
prices to an affiliated party were on
average 99.5 percent or more of the
price to the unaffiliated parties, we
determined that sales made to that
affiliated party were at arm’s length (see
19 CFR 351.403(c) and Notice of Final
Results and Partial Rescission of
Antidumping Duty Administrative
Review: Certain Pasta From Turkey, 63
FR 68429, 68430 (December 11, 1998)).
We only included in our margin

analysis sales to affiliated parties that
were made at arm’s length.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, we determined
NV based on sales in the comparison
market at the same level of trade as the
U.S. EP and CEP sales, to the extent
practicable. When there were no sales at
the same level of trade, we compared
U.S. sales to comparison market sales at
a different level of trade.

To determine whether comparison
market sales were at different levels of
trade we examined stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated (or
arm’s length) customers. If the
comparison-market sales were at a
different level of trade and the
differences affected price comparability,
as manifested in a pattern of consistent
price differences between the sales on
which NV is based and comparison-
market sales at the level of trade of the
export transaction, we made a level-of-
trade adjustment under section
773(a)(7)(A) of the Act.

Finally, if the NV level was more
remote from the factory than the CEP
level and there was no basis for
determining whether the difference in
levels between NV and CEP affected
price comparability, we granted a CEP
offset, as provided in section
773(a)(7)(B) of the Act. (See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).)

For a detailed description of our level-
of-trade methodology and company-
specific level of trade findings for these
preliminary results, see the August 2,
1999, 97/98 Administrative Review of
Pasta from Italy and Turkey: Level of
Trade Findings Memoranda on file in
the Import Administration’s Central
Records Unit (Room B-099) of the main
Commerce building. The company-
specific level of trade analysis is
included in the analysis memorandum
for each company.

The U.S. Court of International Trade
(CIT) has held that the Department’s
practice of determining LOTs for CEP
transactions after CEP deductions is an
impermissible interpretation of section
772(d) of the Act. See Borden, Inc., v.
United States, 4 F. Supp.2d 1221, 1241
42 (CIT 1998) (Borden); see also, Micron
Technology, Inc. v. United States, Court
No. 96—-06-01529, Slip Op. 99-02 at 8-
15 (CIT, January 28, 1999). The
Department believes, however, that its
practice is in full compliance with the
statute and that these CIT decisions do
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not contain persuasive statutory
analysis. On June 4, 1999, the CIT
entered final judgment in Borden on the
LOT issue. See Borden, Inc., v. United
States, Court No. 96-08-01970, Slip Op.
99-50 (CIT, June 4, 1999). The
government is considering an appeal of
Borden. The Micron case is on remand
to the Department for application of the
Borden LOT decision in the underlying
administrative proceeding.
Consequently, the Department has
continued to follow its normal practice
of adjusting CEP under section 772(d)
prior to starting a LOT analysis, as
articulated in the Department’s
regulations at § 351.412.

Company-Specific Issues

Maktas

We recalculated comparison market
credit expenses to account for both
reported billing adjustments, where
appropriate. We also recalculated
inventory carrying costs for the
comparison market. See Analysis
Memorandum to John Brinkmann from
Cindy Robinson dated August 2, 1999,
for further details.

Pastavilla

We reclassified Pastavilla’s
comparison market channel of trade and
customer category for one observation.
We recalculated comparison market
imputed credit expenses, indirect
selling expenses, and inventory carrying
costs. In addition, we have recalculated
inventory carrying costs for U.S. sales.
See Analysis Memorandum to John
Brinkmann from Dennis McClure dated
August 2, 1999, for further details.

Currency Conversion

Because this proceeding involves a
high-inflation economy, we limited our
comparison of U.S. and comparison
market sales to those occurring in the
same month (as described above) and
used daily exchange rates. (See Notice of
Final Results and Partial Rescission of
Antidumping Duty Administrative
Review: Certain Pasta From Turkey, 63
FR 68429, 68430 (December 11, 1998).)

The Department’s preferred source for
daily exchange rates is the Federal
Reserve Bank. However, the Federal
Reserve Bank does not track or publish
exchange rates for the Turkish Lira.
Therefore, we made currency
conversions based on the daily
exchange rates from the Dow Jones
Service, as published in the Wall Street
Journal.

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the
following percentage weighted-average

margins exist for the period July 1, 1997
through June 30, 1998:

Margin
Manufacturer/exporter (percent)
Maktas .......ccccoceviiiiiiii, 1.57
Pastavilla .........cccoovvveiiiiciinn. 0.00

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the
publication date of this notice (see 19
CFR 351.224(b)). Any interested party
may request a hearing within 30 days of
the date of publication of this notice.
(see 19 CFR 351.310(c)). Any hearing, if
requested, will be held 44 days after the
date of publication, or the first workday
thereafter. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Parties who
submit case briefs in this proceeding
should provide a summary of the
arguments not to exceed five pages and
a table of statutes, regulations, and cases
cited. Rebuttal briefs, limited to issues
raised in the case briefs, may be filed
not later than seven days after the date
of filing of case briefs. The Department
will publish a notice of the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such written
comments, within 120 days from the
publication of these preliminary results.

Assessment Rate

Pursuant to 19 CFR 351.212(b), the
Department calculated an assessment
rate for each importer of the subject
merchandise. Upon completion of this
review, the Department will instruct the
U.S. Customs Service to assess
antidumping duties on all appropriate
entries by applying the assessment rate
to its entered value of the merchandise.
If these preliminary results are adopted
in our final results, we will instruct the
U.S. Customs Service to assess
antidumping duties on Maktas’ entries
of the merchandise subject to the
review. We will instruct Customs
Service not to assess antidumping
duties on Pastavilla’s entries of the
merchandise subject to the review.

Cash Deposit Requirements

To calculate the cash deposit rate for
each producer and/or exporter included
in this administrative review, we
divided the total dumping margins for
each company by the total net value for
that company’s sales during the review
period.

Furthermore, the following deposit
rates will be effective upon publication
of the final results of this administrative
review for all shipments of pasta from
Turkey entered, or withdrawn from

warehouse, for consumption on or after
the publication date, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rates for Pastavilla and
Maktas will be the rate established in
the final results of this review, except if
the rate is less than 0.5 percent and,
therefore, de minimis, the cash deposit
will be zero; (2) for previously reviewed
or investigated companies not listed
above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent final
results in which that manufacturer or
exporter participated; (3) if the exporter
is not a firm covered in this review, a
prior review, or the original less-than-
fair-value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent final results for the manufacturer
of the merchandise; and (4) if neither
the exporter nor the manufacturer is a
firm covered in this or any previous
review conducted by the Department,
the cash deposit rate will be 51.49
percent, the ““All Others” rate
established in the LTFV investigation
(See Notice of Antidumping Duty Order
and Amended Final Determination of
Sales at Less Than Fair Value: Certain
Pasta from Turkey, 61 FR 38546 (July
24, 1996)).

These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: August 2, 1999.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 99-20448 Filed 8—6-99; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-823-805]

Notice of Extension of Time Limits for
the Preliminary Results of
Administrative Review of the
Suspension Agreement on
Silicomanganese From Ukraine

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limits for the preliminary results of
administrative review of the suspension
agreement on silicomanganese from
Ukraine.

SUMMARY: The Department of Commerce
(“‘the Department’) is extending the
time limits for the preliminary results of
the administrative review on the
suspension agreement on
silicomanganese from Ukraine.

EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT:
Carrie Blozy or Rick Johnson; Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington DC 20230;
telephone: (202) 482-0165 or (202) 482—
3818, respectively.

Extension of Preliminary Results

The Department published its notice
of initiation of this review in the
Federal Register on December 23, 1998
(63 FR 71091). Because it is not
practicable to issue the preliminary
results of review by the current deadline
of August 2, 1999, the Department is
extending the time limits for the
preliminary results of the
aforementioned review 120 days, to
November 30, 1999, in accordance with
section 751(a)(3)(A) of the Tariff Act of
1930 (“‘the Act”), as amended by the
Uruguay Round Agreements Act of 1994
(for a further discussion, see the August
2, 1999 Decision Memorandum from
Joseph A. Spetrini to Robert S. LaRussa:
Request to Extend Preliminary Results
in the Review of the Antidumping Duty
Suspension Agreement on
Silicomanganese from Ukraine).

This extension of time limits is in
accordance with section 751(a)(3)(A) of
the Act.

Dated: August 2, 1999.
Joseph A. Spetrini,

Deputy Assistant Secretary, AD/CVD
Enforcement Group IIl.

[FR Doc. 99-20453 Filed 8—-6-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-806]

Silicon Metal From Brazil: Preliminary
Results, Intent To Revoke in Part,
Partial Rescission of Antidumping
Duty Administrative Review, and
Extension of Time Limits.

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results,
intent to revoke in part, partial
rescission of antidumping duty
administrative review, and extension of
time limits.

SUMMARY: In response to requests by
American Silicon Technologies, Elkem
Metals Company, and Globe
Metallurgical, Inc. (petitioners), and by
Companhia Brasileira Carbureto De
Calcio (CBCC), Ligas de Aluminio S.A.
(LIASA), and RIMA Industrial S/A
(RIMA), the Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on silicon
metal from Brazil. The period of review
(POR) is July 1, 1997 through June 30,
1998.

We preliminarily determine that one
respondent (Eletrosilex S.A.
(Eletrosilex)) sold subject merchandise
at less than normal value (NV) during
the POR. If these preliminary results are
adopted in our final results of
administrative review, we will instruct
Customs to assess antidumping duties
on all appropriate entries. We invite
interested parties to comment on the
preliminary results. Parties who submit
comments in this proceeding should
also submit with the argument: (1) A
statement of the issue(s), and (2) a brief
summary of the argument (not to exceed
five pages).

EFFECTIVE DATE: August 9, 1999.

FOR FURTHER INFORMATION CONTACT:
Maisha Cryor (RIMA), telephone: (202)
482-5831; Jack Dulberger (Eletrosilex),
482-5505; Mark Manning (LIASA), 482—
3936, Zev Primor (CBCC), 482—-4114;
AD/CVD Enforcement, Office Four,
Group II, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC. 20230.

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the

provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations at 19 CFR part 351 (April
1998).

Background

OnJuly 31, 1991, the Department
published in the Federal Register the
antidumping duty order on silicon
metal from Brazil (56 FR 36135). On
July 1, 1998, the Department published
in the Federal Register a notice of
opportunity to request an administrative
review of the antidumping duty order
on silicon metal from Brazil for the
period July 1, 1997 through June 30,
1998 (63 FR 35909). On July 29, 1998,
in accordance with 19 CFR
351.213(b)(1), LIASA and RIMA
requested that the Department conduct
an administrative review of their
respective sales. On July 30, 1998, CBCC
requested that the Department conduct
an administrative review of its sales and
revoke the order with respect to CBCC
pursuant to 19 CFR 351.222(e). On July
31, 1998, petitioners requested that the
Department conduct an administrative
review of sales made by CBCC,
Eletrosilex, LIASA, Companhia
Ferroligas Minas Gerais—Minasligas
(Minasligas), and RIMA. On August 27,
1998, in accordance with 19 CFR
351.221(b)(1), the Department published
in the Federal Register a notice of
initiation of this antidumping duty
administrative review (63 FR 45796). On
September 18, 1998, the Department
issued the antidumping administrative
review questionnaire (antidumping
guestionnaire) to the respondents. The
Department is conducting this review in
accordance with section 751 of the Act.

The Department received
guestionnaire responses in October,
November, and December 1998. We
issued supplemental questionnaires to
the parties in April, May, and June
1999, and received responses to these
supplemental questionnaires in April,
May, June, and July 1999.

Extension of Time Limits

On February 9, 1999 in accordance
with section 751(a)(3)(A) of the Act, the
Department published in the Federal
Register its notice extending the
deadline for the preliminary results
until July 31, 1999 (64 FR 6325).

Additionally, because it is not
practicable to complete the final results
of this review within the initial time
limit established by the URAA (120
d